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carbon and other aerosols research pro-
gram in the National Oceanic and At-
mospheric Administration that sup-
ports observations, monitoring, mod-
eling, and for other purposes. 

S. 1539 

At the request of Mr. ROCKEFELLER, 
the name of the Senator from Hawaii 
(Mr. INOUYE) was added as a cosponsor 
of S. 1539, a bill to authorize the Na-
tional Oceanic and Atmospheric Ad-
ministration to establish a comprehen-
sive greenhouse gas observation and 
analysis system, and for other pur-
poses. 

S. 1553 

At the request of Mr. GRASSLEY, the 
name of the Senator from Kansas (Mr. 
ROBERTS) was added as a cosponsor of 
S. 1553, a bill to require the Secretary 
of the Treasury to mint coins in com-
memoration of the National Future 
Farmers of America Organization and 
the 85th anniversary of the founding of 
the National Future Farmers of Amer-
ica Organization. 

S. 1643 

At the request of Ms. SNOWE, the 
name of the Senator from New Hamp-
shire (Mr. GREGG) was added as a co-
sponsor of S. 1643, a bill to amend the 
Internal Revenue Code of 1986 to allow 
a credit for the conversion of heating 
using oil fuel to using natural gas or 
biomass feedstocks, and for other pur-
poses. 

S. 1660 

At the request of Ms. KLOBUCHAR, the 
name of the Senator from Idaho (Mr. 
RISCH) was added as a cosponsor of S. 
1660, a bill to amend the Toxic Sub-
stances Control Act to reduce the emis-
sions of formaldehyde from composite 
wood products, and for other purposes. 

S. RES. 226 

At the request of Mrs. GILLIBRAND, 
the name of the Senator from New 
Mexico (Mr. UDALL) was added as a co-
sponsor of S. Res. 226, a resolution des-
ignating September 2009 as ‘‘Gospel 
Music Heritage Month’’ and honoring 
gospel music for its valuable contribu-
tions to the culture of the United 
States. 

S. RES. 272 

At the request of Mr. HARKIN, the 
name of the Senator from New York 
(Mrs. GILLIBRAND) was added as a co-
sponsor of S. Res. 272, a resolution 
commemorating Dr. Norman Borlaug, 
recipient of the Nobel Peace Prize, 
Congressional Gold Medal, Presidential 
Medal of Freedom, and founder of the 
World Food Prize. 

AMENDMENT NO. 2394 

At the request of Mr. JOHANNS, the 
names of the Senator from Georgia 
(Mr. ISAKSON), the Senator from Okla-
homa (Mr. INHOFE), the Senator from 
Kansas (Mr. BROWNBACK), the Senator 
from North Carolina (Mr. BURR), the 
Senator from Utah (Mr. BENNETT), the 
Senator from Kansas (Mr. ROBERTS), 
the Senator from Wyoming (Mr. 
BARRASSO), the Senator from Kentucky 
(Mr. BUNNING), the Senator from Wyo-

ming (Mr. ENZI), the Senator from 
South Carolina (Mr. DEMINT), the Sen-
ator from Texas (Mrs. HUTCHISON) and 
the Senator from South Dakota (Mr. 
THUNE) were added as cosponsors of 
amendment No. 2394 proposed to H.R. 
2996, a bill making appropriations for 
the Department of the Interior, envi-
ronment, and related agencies for the 
fiscal year ending September 30, 2010, 
and for other purposes. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. LEAHY (for himself, Mr. 
FEINGOLD, Ms. CANTWELL, Mr. 
DURBIN, Mr. SCHUMER, and Mrs. 
FEINSTEIN): 

S. 1681. A bill to ensure that health 
insurance issuers and medical mal-
practice insurance issuers cannot en-
gage in price fixing, bid rigging, or 
market allocations to the detriment of 
competition and consumers; to the 
Committee on the Judiciary. 

Mr. LEAHY. Mr. President, our Na-
tion’s antitrust laws exist to protect 
consumers. These laws promote com-
petition, which ensures that consumers 
will pay lower prices, and receive more 
choices of higher quality products. The 
vast majority of the companies doing 
business in the U.S. are subject to the 
Federal antitrust laws. 

A few industries have used their in-
fluence to obtain a special, statutory 
exemption from the antitrust laws, and 
the insurance industry is one of them. 
In the markets for health insurance 
and medical malpractice insurance, pa-
tients and doctors are paying the price, 
as costs continue to increase at an 
alarming rate. As the insurance indus-
try prospers behind its exemption, pa-
tients and small businesses suffer. I am 
pleased to introduce today the Health 
Insurance Industry Antitrust Enforce-
ment Act of 2009, which will repeal the 
antitrust exemption for health insur-
ance and medical malpractice insur-
ance providers. 

The health care industry is the sub-
ject of a great deal of debate. There are 
many proposals to bring competition 
to health insurance providers. While we 
are debating these solutions, we should 
not lose sight of the fact that the 
health insurance industry currently 
does not have to play by the same, 
good-competition rules as other indus-
tries. That is wrong, and this legisla-
tion corrects it. 

The lack of affordable health insur-
ance plagues families throughout our 
country, and the rising prices that hos-
pitals and doctors pay for medical mal-
practice insurance drains resources 
that could otherwise be used to im-
prove patient care. Antitrust oversight 
in these industries will provide con-
sumers with the confidence that insur-
ance companies are operating in a com-
petitive marketplace. 

There is simply no justification for 
health insurance and medical mal-
practice insurance companies to be ex-
empt from Federal laws prohibiting 

price fixing. Subjecting health and 
medical malpractice insurance pro-
viders to the antitrust laws will enable 
customers to feel confident that the 
price they are being quoted is the prod-
uct of a fair marketplace. This bill will 
prohibit the most egregious anti-
competitive conduct—price fixing, bid 
rigging and market allocations—con-
duct that harms consumers and drives 
up health care costs. 

In the 110th Congress, I introduced a 
much broader repeal of the McCarran- 
Ferguson Act with Senator Lott. While 
Congress did not reach consensus on 
that legislation, surely in this environ-
ment of rising health care costs, we 
can agree on this more narrowly tai-
lored repeal. Insurers should not object 
to being subject to the same antitrust 
laws as everyone else. If they are oper-
ating in an appropriate way, they 
should have nothing to fear. American 
families, doctors and hospitals rely on 
insurance. It is important to ensure 
that the prices they pay for this insur-
ance are established in a fair and com-
petitive way. 

I look forward to repealing the anti-
trust exemption in the health insur-
ance and medical malpractice insur-
ance industries. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1681 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Health In-
surance Industry Antitrust Enforcement Act 
of 2009’’. 
SEC. 2. PURPOSE. 

It is the purpose of this Act to ensure that 
health insurance issuers and medical mal-
practice insurance issuers cannot engage in 
price fixing, bid rigging, or market alloca-
tions to the detriment of competition and 
consumers. 
SEC. 3. PROHIBITION OF ANTI-COMPETITIVE AC-

TIVITIES. 
Notwithstanding any other provision of 

law, nothing in the Act of March 9, 1945 (15 
U.S.C. 1011 et seq., commonly known as the 
‘‘McCarran-Ferguson Act’’) shall be con-
strued to permit health insurance issuers (as 
defined in section 2791 of the Public Health 
Service Act (42 U.S.C. 300gg-91) or issuers of 
medical malpractice insurance to engage in 
any form of price fixing, bid rigging, or mar-
ket allocations in connection with the con-
duct of the business of providing health in-
surance coverage (as defined in such section) 
or coverage for medical malpractice claims 
or actions. 
SEC. 4. APPLICATION TO ACTIVITIES OF STATE 

COMMISSIONS OF INSURANCE AND 
OTHER STATE INSURANCE REGU-
LATORY BODIES. 

Nothing in this Act shall apply to the in-
formation gathering and rate setting activi-
ties of any State commission of insurance, or 
any other State regulatory entity with au-
thority to set insurance rates. 

By Ms. CANTWELL (for herself 
and Mr. NELSON, of Florida): 

1682. A bill to provide the Commodity 
Futures Trading Commission with 
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clear antimarket manipulation author-
ity, and for other purposes; to the Com-
mittee on Agriculture. Nutrition, and 
Forestry. 

Ms. CANTWELL. Mr. President, I 
rise today to introduce the Commod-
ities Market Manipulation Prevention 
Act of 2009. 

When bad-actors like Enron and Am-
aranth Advisors, LLC, manipulate 
commodities prices, it means that 
Americans pay more for commodities 
like oil, gasoline, heating oil, food, and 
natural gas. Unfortunately, current 
law does not protect our economy with 
a tough enough standard to prevent, 
deter, and enforce illegal market ma-
nipulation in critical commodity fu-
tures markets. 

Current law makes it very difficult 
for the Commodities Futures Trading 
Commission to prosecute market ma-
nipulation cases. This is because cur-
rent law requires the CFTC to meet a 
more rigorous standard to prove mar-
ket manipulation than other financial 
market regulatory agencies such as the 
Securities and Exchange Commission, 
the Federal Energy Regulatory Com-
mission, and the Federal Trade Com-
mission. 

Specifically, the Commodities Ex-
change Act requires the CFTC to prove 
‘‘specific intent’’ to manipulate. That 
is a very difficult standard to reach. 
You would have to have a pretty dumb 
individual to, for example, write in an 
e-mail that you specifically intend to 
manipulate prices. But that’s what cur-
rent law currently requires the CFTC 
to prove. 

In addition, CFTC case law also re-
quires that it prove an artificial price 
exists, that the defendant had market 
power to move the price, and that he or 
she actually did cause the artificial 
price. Particularly in today’s complex 
markets, proving ‘‘artificial price’’ can 
be a daunting task, which more often 
than not comes down to a ‘‘battle of 
the experts’’ in court. Because these re-
quirements are so onerous, the CFTC 
often ends up moving to a lesser charge 
of ‘‘attempted manipulation,’’ which 
requires only proving intent and some 
act showing that intent. This is still a 
high standard, but is much easier than 
proving a full manipulation case. 

As a result, Federal courts have rec-
ognized that, with the CFTC’s weaker 
anti-manipulation standard, market 
‘‘manipulation cases generally have 
not fared well.’’ In fact, the standard is 
so weak that in the CFTC’s 35-year his-
tory, it has only successfully pros-
ecuted and won one single case of ma-
nipulation. That case is currently on 
appeal in Federal court. 

The Securities and Exchange Com-
mission, on the other hand, under sec-
tion 10(b) of the Securities and Ex-
change of 1934, has a different, easier- 
to-prove manipulation standard that it 
has employed successfully for over 75 
years. Basically, the SEC does not need 
to prove specific intent, as the CFTC 
does. The SEC just has to prove that 
the defendant acted ‘‘recklessly.’’ 

This legislation would give the CFTC 
the same anti-manipulation standard 
currently employed by the SEC. This 
means that the CFTC would be empow-
ered to prove a manipulation case 
under the same ‘‘reckless conduct’’ 
standard that the SEC, FERC, and FTC 
employ, in contrast to its current dif-
ficult-to-prove ‘‘specific intent’’ stand-
ard. That is, this legislation will repeal 
the affirmative rule that says you are 
allowed to act recklessly in the com-
modity futures markets as long as you 
have no specific intent to do harm. 

Congress also recently granted this 
same authority to the FERC in 2005 
and the FTC in 2007 in legislation I 
wrote that carefully tracked section 
10(b) of the Securities and Exchange 
Act of 1934 to ensure the FERC and 
FTC would interpret and enforce their 
new market manipulation authorities 
consistent with the SEC. This legisla-
tion also carefully tracks section 10(b) 
of the Securities Exchange Act of 1934 
in part because Federal case law is 
clear that when the Congress uses lan-
guage identical to that used in another 
statute, Congress intended for the 
courts and the Commission to interpret 
the new authority in a similar manner. 

In the words of the Supreme Court 
from the 1904 case of Kepner v. United 
States, ‘‘when a statute uses words 
whose meaning under the judicial deci-
sions has become well-known and well- 
settled, it will be presumed that the 
Legislature used such words in the 
sense justified by long judicial sanc-
tion.’’ In the 75 years since the enact-
ment of the Securities and Exchange 
Act 1934, a substantial body of case law 
has developed over the last half cen-
tury around section 10(b). This will 
provide certainty in how this legisla-
tion will be interpreted and applied by 
the Courts and the CFTC. 

In fact, the Supreme Court has com-
pared this body of law to ‘‘a judicial 
oak which has grown from little more 
than a legislative acorn.’’ So it’s worth 
noting that courts have held that the 
SEC’s manipulation authority is not 
intended to catch sellers who take ad-
vantage of the natural market forces of 
supply and demand; only those who at-
tempt to affect the market or prices by 
artificial means unrelated to the nat-
ural forces of supply and demand. 

In this country, our current standard 
in the futures arena just isn’t working. 
It is not sufficient to fully prosecute 
and deter abuses in the markets. We 
need to get the right standard to pre-
vent, deter, and enforce market manip-
ulation in these markets. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1682 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Derivatives 
Market Manipulation Prevention Act of 
2009’’. 

SEC. 2. CIVIL PENALTIES FOR MARKET MANIPU-
LATION. 

Subsection (c) of section 6 of the Com-
modity Exchange Act (7 U.S.C. 9, 15) is 
amended to read as follows: 

‘‘(c) PROHIBITION REGARDING MARKET MA-
NIPULATION AND FALSE INFORMATION.— 

‘‘(1) PROHIBITION REGARDING MARKET MANIP-
ULATION.—It shall be unlawful for any per-
son, directly or indirectly, to use or employ, 
or attempt to use or employ, in connection 
with a swap, or a contract of sale of a com-
modity, in interstate commerce, or for fu-
ture delivery on or subject to the rules of 
any registered entity, any manipulative or 
deceptive device or contrivance, in con-
travention of such rules and regulations as 
the Commission shall promulgate by not 
later than 1 year after the date of enactment 
of the Derivatives Market Manipulation Pre-
vention Act of 2009. 

‘‘(2) PROHIBITION REGARDING FALSE INFOR-
MATION.—It shall be unlawful for any person 
to report information relating to any reg-
istration application, any report filed with 
the Commission, or any other information 
relating to a swap, or a contract of sale of a 
commodity, in interstate commerce, or for 
future delivery on or subject to the rules of 
any registered entity, or to omit any mate-
rial fact that is required to be stated in any 
application or report if the person knew, or 
reasonably should have known, the informa-
tion to be false or misleading. 

‘‘(3) ENFORCEMENT.— 
‘‘(A) AUTHORITY OF COMMISSION.—If the 

Commission has reason to believe that any 
person is violating or has violated this sub-
section, or any other provision of this Act 
(including any rule, regulation, or order pro-
mulgated in accordance with this subsection 
or any other provision of this Act), the Com-
mission may serve upon the person a com-
plaint. 

‘‘(B) CONTENTS OF COMPLAINT.—A com-
plaint under subparagraph (A) shall— 

‘‘(i) contain a description of the charges 
against the person that is the subject of the 
complaint; and 

‘‘(ii) have attached or contain a notice of 
hearing that specifies the date and location 
of the hearing regarding the complaint. 

‘‘(C) HEARING.—A hearing described in sub-
paragraph (B)(ii)— 

‘‘(i) shall be held not later than 3 days 
after the date on which the person described 
in subparagraph (A) receives the complaint; 

‘‘(ii) shall require the person to show cause 
regarding why— 

‘‘(I) an order should not be made— 
‘‘(aa) to prohibit the person from trading 

on, or subject to the rules of, any registered 
entity; and 

‘‘(bb) to direct all registered entities to 
refuse all privileges to the person until fur-
ther notice of the Commission; and 

‘‘(II) the registration of the person, if reg-
istered with the Commission in any capac-
ity, should not be suspended or revoked; and 

‘‘(iii) may be held before— 
‘‘(I) the Commission; or 
‘‘(II) an administrative law judge des-

ignated by the Commission, under which the 
administrative law judge shall ensure that 
all evidence is recorded in written form and 
submitted to the Commission. 

‘‘(4) SUBPOENA.—For the purpose of secur-
ing effective enforcement of the provisions of 
this chapter, for the purpose of any inves-
tigation or proceeding under this chapter, 
and for the purpose of any action taken 
under section 12(f) of this title, any member 
of the Commission or any Administrative 
Law Judge or other officer designated by the 
Commission (except as provided in paragraph 
(6)) may administer oaths and affirmations, 
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subpoena witnesses, compel their attend-
ance, take evidence, and require the produc-
tion of any books, papers, correspondence, 
memoranda, or other records that the Com-
mission deems relevant or material to the 
inquiry. 

‘‘(5) WITNESSES.—The attendance of wit-
nesses and the production of any such 
records may be required from any place in 
the United States, any State, or any foreign 
country or jurisdiction at any designated 
place of hearing. 

‘‘(6) SERVICE.—A subpoena issued under 
this section may be served upon any person 
who is not to be found within the territorial 
jurisdiction of any court of the United 
States in such manner as the Federal Rules 
of Civil Procedure prescribe for service of 
process in a foreign country, except that a 
subpoena to be served on a person who is not 
to be found within the territorial jurisdic-
tion of any court of the United States may 
be issued only on the prior approval of the 
Commission. 

‘‘(7) REFUSAL TO OBEY.—In case of contu-
macy by, or refusal to obey a subpoena 
issued to, any person, the Commission may 
invoke the aid of any court of the United 
States within the jurisdiction in which the 
investigation or proceeding is conducted, or 
where such person resides or transacts busi-
ness, in requiring the attendance and testi-
mony of witnesses and the production of 
books, papers, correspondence, memoranda, 
and other records. Such court may issue an 
order requiring such person to appear before 
the Commission or member or Administra-
tive Law Judge or other officer designated 
by the Commission, there to produce records, 
if so ordered, or to give testimony touching 
the matter under investigation or in ques-
tion. 

‘‘(8) FAILURE TO OBEY.—Any failure to obey 
such order of the court may be punished by 
the court as a contempt thereof. All process 
in any such case may be served in the judi-
cial district wherein such person is an inhab-
itant or transacts business or wherever such 
person may be found. 

‘‘(9) EVIDENCE.—On the receipt of evidence 
under paragraph (3)(C)(iii)(II), the Commis-
sion may— 

‘‘(A) prohibit the person that is the subject 
of the hearing from trading on, or subject to 
the rules of, any registered entity and re-
quire all registered entities to refuse the per-
son all privileges on the registered entities 
for such period as the Commission may re-
quire in the order; 

‘‘(B) if the person is registered with the 
Commission in any capacity, suspend, for a 
period not to exceed 180 days, or revoke, the 
registration of the person; 

‘‘(C) assess such person— 
‘‘(i) a civil penalty of not more than an 

amount equal to the greater of— 
‘‘(I) $140,000; or 
‘‘(II) triple the monetary gain to such per-

son for each such violation; or 
‘‘(ii) in any case of manipulation or at-

tempted manipulation in violation of this 
subsection, subsection (d), or section 9(a)(2), 
a civil penalty of not more than an amount 
equal to the greater of— 

‘‘(I) $1,000,000; or 
‘‘(II) triple the monetary gain to the per-

son for each such violation; and 
‘‘(D) through an order of the Commission, 

require restitution to customers of damages 
proximately caused by violations of the per-
son. 

‘‘(10) ORDERS.— 
‘‘(A) NOTICE.—The Commission shall pro-

vide to a person described in paragraph (9)(A) 
and the appropriate governing board of the 
registered entity notice of the order de-
scribed in paragraph (9)(A) by— 

‘‘(i) registered mail; 

‘‘(ii) certified mail; or 
‘‘(iii) personal delivery. 
‘‘(B) REVIEW.— 
‘‘(i) IN GENERAL.—A person that has re-

ceived notice of an order by the Commission 
may obtain a review of the order or such 
other equitable relief as determined to be ap-
propriate by a court described in clause (ii). 

‘‘(ii) PETITION.—To obtain a review or 
other relief under clause (i), a person may, 
not later than 15 days after the date of re-
ceipt of a notice under clause (i), file a writ-
ten petition to set aside the order with the 
United States Court of Appeals— 

‘‘(I) for the circuit in which the petitioner 
carries out the business of the petitioner; or 

‘‘(II) in the case of an order denying reg-
istration, the circuit in which the principal 
place of business of the petitioner is located, 
as listed on the application of the petitioner. 

‘‘(C) PROCEDURE.— 
‘‘(i) DUTY OF CLERK OF APPROPRIATE 

COURT.—The clerk of the appropriate court 
under subparagraph (B)(ii) shall transmit to 
the Commission a copy of a petition filed 
under subparagraph (B)(ii). 

‘‘(ii) DUTY OF COMMISSION.—In accordance 
with section 2112 of title 28, United States 
Code, the Commission shall file in the appro-
priate court described in subparagraph (B)(ii) 
the record theretofore made. 

‘‘(iii) JURISDICTION OF APPROPRIATE 
COURT.—Upon the filing of a petition under 
subparagraph (B)(ii), the appropriate court 
described in subparagraph (B)(ii) shall have 
jurisdiction to affirm, set aside, or modify 
the order of the Commission, and the find-
ings of the Commission as to the facts, if 
supported by the weight of evidence, shall in 
like manner be conclusive.’’. 
SEC. 3. CEASE AND DESIST ORDERS, FINES. 

Section 6(d) of the Commodity Exchange 
Act (7 U.S.C. 13b) is amended to read as fol-
lows: 

‘‘(d) If any person (other than a registered 
entity), directly or indirectly, is using or 
employing, or attempting to use or employ, 
in connection with a swap, or a contract of 
sale of a commodity, in interstate com-
merce, or for future delivery on or subject to 
the rules of any registered entity, any ma-
nipulative or deceptive device or contriv-
ance, in contravention of such rules and reg-
ulations as the Commission shall promulgate 
by not later than 1 year after the date of en-
actment of the Derivatives Market Manipu-
lation Prevention Act of 2009, the Commis-
sion may, upon notice and hearing, and sub-
ject to appeal as in other cases provided for 
in sections 9 and 15 of this title, make and 
enter an order directing that such person 
shall cease and desist therefrom and, if such 
person thereafter and after the lapse of the 
period allowed for appeal of such order or 
after the affirmance of such order, shall fail 
or refuse to obey or comply with such order, 
such person shall be guilty of a misdemeanor 
and, upon conviction thereof, shall be fined 
not more than the higher of $140,000 or triple 
the monetary gain to such person, or impris-
oned for not less than six months nor more 
than one year, or both, except that if such 
failure or refusal to obey or comply with 
such order involves any offense within sub-
section (a) or (b) of section 13 of this title, 
such person shall be guilty of a felony and, 
upon conviction thereof, shall be subject to 
the penalties of said subsection (a) or (b): 
Provided, That any such cease and desist 
order against any respondent in any case of 
under this subsection shall be issued only in 
conjunction with an order issued against 
such respondent under sections 9 and 15 of 
this title. Each day during which such fail-
ure or refusal to obey or comply with such 
order continues shall be deemed a separate 
offense.’’. 

SEC. 4. MANIPULATIONS; PRIVATE RIGHTS OF AC-
TION. 

Section 22(a)(1) of the Commodity Ex-
change Act (7 U.S.C. 25(a)(1)) is amended by 
striking subparagraph (D) and inserting the 
following: 

‘‘(D) who purchased or sold a contract re-
ferred to in subparagraph (B) hereof if the 
violation constitutes the use or employment 
of, or an attempt to use or employ, in con-
nection with a swap, or a contract of sale of 
a commodity, in interstate commerce, or for 
future delivery on or subject to the rules of 
any registered entity, any manipulative de-
vice or contrivance in contravention of such 
rules and regulations as the Commission 
shall promulgate by not later than 1 year 
after the date of enactment of the Deriva-
tives Market Manipulation Prevention Act 
of 2009.’’. 
SEC. 5. DEFINITION OF SWAP. 

Section 1a of the Commodity Exchange Act 
(7 U.S.C. 1a) is amended by adding at the end 
the following: 

‘‘(35) SWAP.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), the term ‘swap’ means any 
agreement, contract, or transaction that— 

‘‘(i) is a put, call, cap, floor, collar, or simi-
lar option of any kind for the purchase or 
sale of, or based on the value of, one or more 
interest or other rates, currencies, commod-
ities, securities, instruments of indebted-
ness, indices, quantitative measures, or 
other financial or economic interests or 
property of any kind; 

‘‘(ii) provides for any purchase, sale, pay-
ment, or delivery (other than a dividend on 
an equity security) that is dependent on the 
occurrence, non-occurrence, or the extent of 
the occurrence of an event or contingency 
associated with a potential financial, eco-
nomic, or commercial consequence; 

‘‘(iii) provides on an executory basis for 
the exchange, on a fixed or contingent basis, 
of one or more payments based on the value 
or level of one or more interest or other 
rates, currencies, commodities, securities, 
instruments of indebtedness, indices, quan-
titative measures, or other financial or eco-
nomic interests or property of any kind, or 
any interest therein or based on the value 
thereof, and that transfers, as between the 
parties to the transaction, in whole or in 
part, the financial risk associated with a fu-
ture change in any such value or level with-
out also conveying a current or future direct 
or indirect ownership interest in an asset 
(including any enterprise or investment 
pool) or liability that incorporates the finan-
cial risk so transferred, including any agree-
ment, contract, or transaction commonly 
known as an interest rate swap, a rate floor, 
rate cap, rate collar, cross-currency rate 
swap, basis swap, currency swap, foreign ex-
change swap, total return swap, equity index 
swap, equity swap, debt index swap, debt 
swap, credit spread, credit default swap, 
credit swap, weather swap, energy swap, 
metal swap, agricultural swap, emissions 
swap, or commodity swap; 

‘‘(iv) is an agreement, contract, or trans-
action that is, or in the future becomes, 
commonly known to the trade as a swap; or 

‘‘(v) is any combination or permutation of, 
or option on, any agreement, contract, or 
transaction described in any of clauses (i) 
through (iv); 

‘‘(B) EXCLUSIONS.—The term ‘swap’ does 
not include: 

‘‘(i) any contract of sale of a commodity 
for future delivery or security futures prod-
uct traded on or subject to the rules of any 
board of trade designated as a contract mar-
ket under section 5 or 5f; 

‘‘(ii) any sale of a nonfinancial commodity 
for deferred shipment or delivery, so long as 
such transaction is physically settled; 
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‘‘(iii) any put, call, straddle, option, or 

privilege on any security, certificate of de-
posit, or group or index of securities, includ-
ing any interest therein or based on the 
value thereof, that is subject to the Securi-
ties Act of 1933 (15 U.S.C. 77a et seq.) and the 
Securities Exchange Act of 1934 (15 U.S.C. 78a 
et seq.); 

‘‘(iv) any put, call, straddle, option, or 
privilege relating to foreign currency en-
tered into on a national securities exchange 
registered pursuant to section 6(a) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 
78f(a)); 

‘‘(v) any agreement, contract, or trans-
action providing for the purchase or sale of 
one or more securities on a fixed basis that 
is subject to the Securities Act of 1933 (15 
U.S.C. 77a et seq.) and the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.); 

‘‘(vi) any agreement, contract, or trans-
action providing for the purchase or sale of 
one or more securities on a contingent basis 
that is subject to the Securities Act of 1933 
(15 U.S.C. 77a et seq.) and the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.), un-
less such agreement, contract, or trans-
action predicates such purchase or sale on 
the occurrence of a bona fide contingency 
that might reasonably be expected to affect 
or be affected by the creditworthiness of a 
party other than a party to the agreement, 
contract, or transaction; 

‘‘(vii) any note, bond, or evidence of in-
debtedness that is a security as defined in 
section 2(a) of the Securities Act of 1933 (15 
U.S.C. 77b(a)); 

‘‘(viii) any agreement, contract, or trans-
action that is— 

‘‘(I) based on a security; and 
‘‘(II) entered into directly or through an 

underwriter (as defined in section 2(a) of the 
Securities Act of 1933) (15 U.S.C. 77b(a)) by 
the issuer of such security for the purposes 
of raising capital, unless such agreement, 
contract, or transaction is entered into to 
manage a risk associated with capital rais-
ing; or 

‘‘(ix) any agreement, contract, or trans-
action a counterparty of which is a Federal 
Reserve bank, the United States government 
or an agency of the United States govern-
ment that is expressly backed by the full 
faith and credit of the United States. 

‘‘(C) RULE OF CONSTRUCTION REGARDING 
MASTER AGREEMENTS.—The term ‘swap’ shall 
be construed to include a master agreement 
that provides for an agreement, contract, or 
transaction that is a swap pursuant to sub-
paragraph (A), together with all supplements 
to any such master agreement, without re-
gard to whether the master agreement con-
tains an agreement, contract, or transaction 
that is not a swap pursuant to subparagraph 
(A), except that the master agreement shall 
be considered to be a swap only with respect 
to each agreement, contract, or transaction 
under the master agreement that is a swap 
pursuant to subparagraph (A).’’. 
SEC. 6. EFFECTIVE DATE. 

(a) IN GENERAL.—The amendments made by 
sections 2, 3, and 4 shall take effect on the 
date on which the final rule promulgated by 
the Commodity Futures Trading Commission 
pursuant to the Derivatives Market Manipu-
lation Prevention Act of 2009 takes effect. 

(b) DEFINITION OF SWAP.—The amendment 
made by section 5 shall take effect on the 
date of enactment of this Act. 

By Mrs. FEINSTEIN (for herself 
and Mrs. BOXER): 

S. 1684. A bill to establish guidelines 
and incentives for States to establish 
criminal arsonist and criminal bomber 
registries and to require the Attorney 
General to establish a national crimi-

nal arsonist and criminal bomber reg-
istry program, and for other purposes; 
to the Committee on the Judiciary. 

Mrs. FEINSTEIN. Mr. President, 
today I am pleased to join with Sen-
ator BOXER in introducing the Man-
aging Arson Through Criminal History, 
MATCH, Act of 2009. This bill is a com-
panion to a bill introduced in the 
House of Representatives by Represent-
atives BONO MACK and SCHIFF. 

The bill would establish Federal and 
State arson registries; require con-
victed arsonists and bombers to reg-
ister and update certain specified infor-
mation for 5 years after a first convic-
tion, 10 years after a second conviction, 
and for life after a third conviction; 
and authorize grants and incentives 
through the Department of Justice so 
that these registries will be oper-
ational within 3 years. 

Southern California just went 
through one of the worst fire disasters 
in its history. The Station Fire de-
stroyed 160,500 acres, destroyed more 
than 80 homes and threatened more 
than 12,000 homes. Right now, the fire 
is still burning in wilderness areas on 
its eastern flank in the Angeles Na-
tional Forest. 

Two firefighters, Fire Captain 
Tedmund ‘‘Ted’’ Hall, 47, of San 
Bernardino County, and Firefighter 
Specialist Arnaldo ‘‘Arnie’’ Quinones, 
34, of Palmdale, served with dedication 
and courage. They were killed August 
30th when their truck slipped off a 
winding dirt road high in the Angeles 
National Forest. Officials believe the 
truck might have been overrun by 
flames from the wildfire. 

Though the incident is still under in-
vestigation, officials believe that Hall 
and Quinones may have ordered dozens 
of people to seek shelter while they 
fought through active flames to search 
for an escape route. 

There is no doubt that the Station 
Fire, the largest wildfire in the history 
of Los Angeles County, was the result 
of arson after investigators examined 
forensic evidence from scorched land-
scape off Angeles Crest Highway. The 
spot is believed to be the source of ori-
gin of the Station fire and investiga-
tors have found incendiary material 
near the site. 

This was a disaster of massive pro-
portions—preliminary estimates indi-
cate that these fires will cost $100 mil-
lion. In these tough economic times, 
this cost and its effect on the economy 
of California is enormous and will have 
an impact for years to come. 

Although the Federal Government 
may foot 80 to 90 percent of the bill for 
fighting the fire, which broke out in 
national parkland, the state’s share 
will hit at a time when California is in 
the grip of a fiscal crisis. 

Unfortunately, this is not the first or 
last time that a wildfire in California 
is started by an arsonist. It doesn’t 
need to be that way. The bill that I in-
troduce today—the MATCH Act would 
assist fire investigators and law en-
forcement officials by giving them up- 

to-date information on potential 
arsonists and bombers. 

The bill would require convicted 
arsonists and bombers to register and 
regularly update their personal infor-
mation in a new arsonist registry. In 
the future this will allow law enforce-
ment and fire investigators to have an 
accessible database they can use to ei-
ther find or rule out people of interest. 

This will allow them to more easily 
complete their investigations, find the 
person responsible, and ensure that 
more wildfires won’t get started inten-
tionally. 

This bill represents common-sense 
legislation that will help law enforce-
ment officers do their jobs. Hundreds of 
firefighters worked on controlling the 
Station Fire. We owe it to these brave 
men and women who put their lives on 
the line—and others like them who will 
do so in the future—to give fire inves-
tigators this important new tool, so 
they can help bring arsonists and 
bombers to justice. 

I urge my colleagues to support this 
important legislation. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1684 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Managing 
Arson Through Criminal History (MATCH) 
Act of 2009’’. 
SEC. 2. CRIMINAL ARSONIST AND CRIMINAL 

BOMBER REGISTRATION AND NOTI-
FICATION PROGRAM. 

(a) REGISTRY REQUIREMENTS FOR JURISDIC-
TIONS.— 

(1) JURISDICTION TO MAINTAIN A REGISTRY.— 
Each jurisdiction shall establish and main-
tain a jurisdiction-wide arsonist and bomber 
registry in accordance with this section. 

(2) GUIDELINES AND REGULATIONS.—The At-
torney General shall issue guidelines and 
regulations to carry out this section. 

(b) REGISTRY REQUIREMENTS FOR CRIMINAL 
ARSONISTS AND BOMBERS.— 

(1) IN GENERAL.—A criminal arsonist or 
criminal bomber shall register, and shall 
keep the registration current in accordance 
with paragraph (3), in each jurisdiction in 
which the criminal arsonist or criminal 
bomber resides, is an employee, or is a stu-
dent. 

(2) INITIAL REGISTRATION.—A criminal ar-
sonist or criminal bomber shall initially reg-
ister— 

(A) in addition to any jurisdiction de-
scribed in paragraph (1), in the jurisdiction 
in which the criminal arsonist or criminal 
bomber was convicted; and 

(B)(i) before completing a sentence of im-
prisonment with respect to the arson offense 
or bombing offense giving rise to the reg-
istration requirement; or 

(ii) not later than 5 business days after 
being sentenced for the arson offense or 
bombing offense giving rise to the registra-
tion requirement, if the criminal arsonist or 
criminal bomber is not sentenced to a term 
of imprisonment. 

(3) KEEPING THE REGISTRATION CURRENT.— 
(A) IN GENERAL.—Not later than 10 business 

days after each change of name, residence, 
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employment, or student status, a criminal 
arsonist or criminal bomber shall appear in 
person in at least 1 jurisdiction described in 
paragraph (1) and inform the jurisdiction of 
all changes in the information required for 
that criminal arsonist or criminal bomber in 
the arsonist and bomber registry involved. 

(B) PROVISION TO OTHER JURISDICTIONS.—A 
jurisdiction receiving information under sub-
paragraph (A) shall immediately provide the 
revised information to all other jurisdictions 
in which the criminal arsonist or criminal 
bomber is required to register. 

(4) APPLICATION OF REGISTRATION REQUIRE-
MENTS.— 

(A) IN GENERAL.—Except as provided in the 
guidelines established under subparagraph 
(B), the requirements of this section, includ-
ing the duties to register and to keep a reg-
istration current, shall apply only to a 
criminal arsonist or criminal bomber who 
was— 

(i) convicted of an arson offense or a bomb-
ing offense on or after the date of enactment 
of this Act; and 

(ii) notified of the duties and registered in 
accordance with subsection (f). 

(B) APPLICATION TO CRIMINAL ARSONISTS OR 
CRIMINAL BOMBERS UNABLE TO COMPLY WITH 
PARAGRAPH (2)(B).— 

(i) GUIDELINES.—The Attorney General 
shall establish guidelines in accordance with 
this subparagraph for each jurisdiction for— 

(I) the application of the requirements of 
this section to criminal arsonists or criminal 
bombers convicted before the date of the en-
actment of this Act, or the date of the imple-
mentation of this section in such a jurisdic-
tion; and 

(II) the registration of any criminal arson-
ist or criminal bomber described in sub-
clause (I) who is otherwise unable to comply 
with paragraph (2)(B). 

(ii) INFORMATION REQUIRED TO BE INCLUDED 
IN REGISTRY.—With respect to each criminal 
arsonist or criminal bomber described in 
clause (i) convicted of an arson offense or 
bombing offense during the 10-year period 
ending on the date of enactment of this Act, 
the guidelines under clause (i) shall provide 
for the inclusion in the arsonist and bomber 
registry of each applicable jurisdiction (and, 
in accordance with subsection (j), the provi-
sion by the jurisdiction to each entity de-
scribed in subsection (j)) of— 

(I) the name of the criminal arsonist or 
criminal bomber (including any alias used by 
the individual); 

(II) the Social Security number of the indi-
vidual; 

(III) the most recent known address of the 
residence at which the individual has re-
sided; 

(IV) a physical description of the indi-
vidual; 

(V) the text of the provision of law estab-
lishing the arson offense or bombing offense 
giving rise to the duty of the individual to 
register; 

(VI) a set of fingerprints and palm prints of 
the individual; 

(VII) a photocopy of a valid driver’s license 
or identification card issued to the indi-
vidual by a jurisdiction, if available; and 

(VIII) any other information required by 
the Attorney General. 

(iii) NOTICE REQUIRED.—The guidelines 
under clause (i) shall require notice to each 
criminal arsonist or criminal bomber in-
cluded in an arsonist and bomber registry 
pursuant to this subparagraph of such inclu-
sion. 

(5) STATE PENALTY FOR FAILURE TO COM-
PLY.—Each jurisdiction, other than a Feder-
ally recognized Indian tribe, shall provide a 
criminal penalty that includes a maximum 
term of imprisonment that is greater than 1 
year for the failure of a criminal arsonist or 

criminal bomber to comply with the require-
ments of this section. 

(6) AUTHORITY TO EXEMPT CERTAIN INDIVID-
UALS FROM REGISTRY REQUIREMENTS.—A juris-
diction may exempt a criminal arsonist or 
criminal bomber who has been convicted of 
an arson offense or a bombing offense for the 
first time from the registration require-
ments under this section in exchange for the 
substantial assistance of the individual in 
the investigation or prosecution of another 
person who has committed a criminal of-
fense. The Attorney General shall ensure 
that any regulations promulgated under this 
section include guidelines establishing cri-
teria regarding when it is appropriate to ex-
empt an individual from the registration re-
quirements under this section. 

(c) INFORMATION REQUIRED IN REGISTRA-
TION.— 

(1) PROVIDED BY ARSONIST OR BOMBER.—A 
criminal arsonist or criminal bomber shall 
provide to the appropriate officer of a juris-
diction in which the individual is required to 
register for inclusion in the arsonist and 
bomber registry of the jurisdiction— 

(A) the name of the individual (including 
any alias used by the individual); 

(B) the Social Security number of the indi-
vidual; 

(C) the address of each residence at which 
the individual resides or will reside; 

(D) the name and address of any place 
where the individual is an employee or will 
be an employee; 

(E) the name and address of any place 
where the individual is a student or will be 
a student; 

(F) the license plate number and a descrip-
tion of any vehicle owned or operated by the 
individual; and 

(G) any other information required by the 
Attorney General. 

(2) PROVIDED BY THE JURISDICTION.—The ju-
risdiction in which a criminal arsonist or 
criminal bomber registers shall ensure that 
the arsonist and bomber registry of the juris-
diction includes— 

(A) a physical description of the individual; 
(B) the text of the provision of law estab-

lishing the arson offense or bombing offense 
giving rise to the duty of the individual to 
register; 

(C) the criminal history of the individual, 
including the date of all arrests and convic-
tions, the status of parole, probation, or su-
pervised release, registration status, and the 
existence of any outstanding arrest warrants 
for the individual; 

(D) a current photograph of the individual; 
(E) a set of fingerprints and palm prints of 

the individual; 
(F) a photocopy of a valid driver’s license 

or identification card issued to the indi-
vidual by a jurisdiction; and 

(G) any other information required by the 
Attorney General. 

(d) DURATION OF REGISTRATION REQUIRE-
MENT; EXPUNGING REGISTRIES OF INFORMA-
TION FOR CERTAIN JUVENILE CRIMINALS.— 

(1) DURATION OF REGISTRATION REQUIRE-
MENT.—A criminal arsonist or criminal 
bomber shall keep the registration informa-
tion provided under subsection (c) current in 
accordance with subsection (b)(3) for the full 
registration period. 

(2) EXPUNGING REGISTRIES OF INFORMATION 
FOR CERTAIN JUVENILE CRIMINALS.— 

(A) IN GENERAL.—In the case of a criminal 
arsonist or criminal bomber described in 
subparagraph (B), a jurisdiction shall ex-
punge the arson and bomber registry of the 
jurisdiction of information relating to the 
criminal arsonist or criminal bomber on the 
date that is 5 years after the last day of the 
full registration period for the criminal ar-
sonist or criminal bomber. 

(B) CRIMINAL ARSONIST OR BOMBER DE-
SCRIBED.—A criminal arsonist or criminal 
bomber described in this subparagraph is a 
criminal arsonist or criminal bomber who— 

(i) was a juvenile tried as an adult for the 
arson offense or bombing offense giving rise 
to the duty of the individual to register 
under this section; and 

(ii) was not convicted of any other felony 
during the period beginning on the first day 
of the full registration period for the crimi-
nal arsonist or criminal bomber and ending 
on the last day of the 5-year period described 
in subparagraph (A). 

(C) APPLICATION TO OTHER DATABASES.—The 
Attorney General shall establish a process to 
ensure that each entity that receives infor-
mation under subsection (j) with respect to a 
criminal arsonist or criminal bomber de-
scribed in subparagraph (B) shall expunge 
the applicable database of the information 
on the date that is 5 years after the last day 
of the full registration period for the crimi-
nal arsonist or criminal bomber. 

(e) ANNUAL VERIFICATION.—Not less than 
once during each calendar year during the 
full registration period, a criminal arsonist 
or criminal bomber required to register 
under this section shall— 

(1) appear in person at not less than 1 juris-
diction in which the individual is required to 
register; 

(2) allow the jurisdiction to take a photo-
graph of the individual; and 

(3) while present at the jurisdiction, verify 
the information in each arsonist and bomber 
registry in which the individual is required 
to be registered. 

(f) DUTY TO NOTIFY CRIMINAL ARSONISTS 
AND CRIMINAL BOMBERS OF REGISTRATION RE-
QUIREMENTS AND TO REGISTER.— 

(1) IN GENERAL.—An appropriate officer 
shall, shortly before release of a criminal ar-
sonist or criminal bomber from custody, or, 
if the individual is not in custody, imme-
diately after the sentencing of the individual 
for the arson offense or bombing offense giv-
ing rise to the duty of the individual to reg-
ister— 

(A) inform the individual of the duties of 
the individual under this section and explain 
those duties in a manner that the individual 
can understand in light of the native lan-
guage, mental capability, and age of the in-
dividual; 

(B) ensure that the individual understands 
the registration requirement, and if so, re-
quire the individual to read and sign a form 
stating that the duty to register has been ex-
plained and that the individual understands 
the registration requirement; 

(C) if the individual is unable to under-
stand the registration requirements, sign a 
form stating that the individual is unable to 
understand the registration requirements; 
and 

(D) ensure that the individual is registered 
in accordance with this section. 

(2) NOTIFICATION OF CRIMINAL ARSONISTS 
AND CRIMINAL BOMBERS WHO CANNOT COMPLY 
WITH PARAGRAPH (1).—The Attorney General 
shall prescribe rules to ensure the notifica-
tion and registration in accordance with this 
section of criminal arsonists and criminal 
bombers who cannot be registered in accord-
ance with paragraph (1). 

(g) ACCESS TO INFORMATION THROUGH THE 
INTERNET.— 

(1) IN GENERAL.—Except as provided in this 
subsection, each jurisdiction shall make 
available on the Internet, in a manner that 
is readily accessible to law enforcement per-
sonnel and fire safety officers located in the 
jurisdiction, all information about each 
criminal arsonist and criminal bomber in the 
arsonist and bomber registry of the jurisdic-
tion. 
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(2) COORDINATION WITH NATIONAL DATA-

BASE.—Each jurisdiction shall— 
(A) ensure that the Internet site of the ju-

risdiction described in paragraph (1) includes 
all field search capabilities needed for full 
participation in the national Internet site 
established under subsection (i); and 

(B) participate in the national Internet 
site established under subsection (i) in ac-
cordance with regulations promulgated by 
the Attorney General under this section. 

(3) PROHIBITION ON ACCESS BY THE PUBLIC.— 
Information about a criminal arsonist or 
criminal bomber shall not be made available 
on the Internet to the public under para-
graph (1). 

(4) MANDATORY EXEMPTIONS.—A jurisdic-
tion shall exempt from disclosure on the 
Internet site of the jurisdiction described in 
paragraph (1)— 

(A) any information about a criminal ar-
sonist or criminal bomber involving convic-
tion for an offense other than the arson of-
fense or bombing offense giving rise to the 
duty of the individual to register; 

(B) if the criminal arsonist or criminal 
bomber is participating in a witness protec-
tion program, any information about the in-
dividual the release of which could jeop-
ardize the safety of the individual or any 
other person; and 

(C) any other information identified as a 
mandatory exemption from disclosure by the 
Attorney General. 

(5) OPTIONAL EXEMPTIONS.—A jurisdiction 
may exempt from disclosure on the Internet 
site of the jurisdiction described in para-
graph (1)— 

(A) the name of an employer of a criminal 
arsonist or criminal bomber; and 

(B) the name of an educational institution 
where a criminal arsonist or criminal bomb-
er is a student. 

(6) CORRECTION OF ERRORS.—The Attorney 
General shall establish guidelines to be used 
by each jurisdiction to establish a process to 
seek correction of information included in 
the Internet site of the jurisdiction described 
in paragraph (1) if an individual contends the 
information is erroneous. The guidelines es-
tablished under this paragraph shall estab-
lish the period, beginning on the date on 
which an individual has knowledge of the in-
clusion of information in the Internet site, 
during which the individual may seek the 
correction of the information. 

(7) WARNING.—An Internet site of a juris-
diction described in paragraph (1) shall in-
clude a warning that— 

(A) information on the site is to be used for 
law enforcement purposes only and may only 
be disclosed in connection with law enforce-
ment purposes; and 

(B) any action in violation of subparagraph 
(A) may result in a civil or criminal penalty. 

(h) NATIONAL CRIMINAL ARSONIST AND 
CRIMINAL BOMBER REGISTRY.— 

(1) IN GENERAL.—The Attorney General 
shall maintain a national database at the 
Bureau of Alcohol, Tobacco, Firearms, and 
Explosives that includes relevant informa-
tion for each criminal arsonist or criminal 
bomber (including any information provided 
under subsection (j)). The database shall be 
known as the National Criminal Arsonist 
and Criminal Bomber Registry. 

(2) ELECTRONIC FORWARDING.—The Attor-
ney General shall ensure (through the na-
tional registry maintained under this sub-
section or otherwise) that updated informa-
tion about a criminal arsonist or criminal 
bomber is immediately transmitted by elec-
tronic forwarding to all relevant jurisdic-
tions. 

(3) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
the Attorney General to carry out this sub-

section such sums as may be necessary for 
each of fiscal years 2010 through 2014. 

(i) NATIONAL ARSONIST AND BOMBER INTER-
NET SITE.— 

(1) IN GENERAL.—The Attorney General 
shall establish and maintain a national ar-
sonist and bomber Internet site. The Inter-
net site shall include relevant information 
for each criminal arsonist or criminal bomb-
er. The Internet site shall allow law enforce-
ment officers and fire safety officers to ob-
tain relevant information for each criminal 
arsonist or criminal bomber by a single 
query for any given zip code or geographical 
radius set by the user in a form and with 
such limitations as may be established by 
the Attorney General and shall have such 
other field search capabilities as the Attor-
ney General may provide. 

(2) PROHIBITION ON ACCESS BY THE PUBLIC.— 
Information about a criminal arsonist or 
criminal bomber shall not be made available 
on the Internet to the public under para-
graph (1). 

(3) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
the Attorney General to carry out this sub-
section such sums as may be necessary for 
each of fiscal years 2010 through 2014. 

(j) NOTIFICATION PROCEDURES.— 
(1) IN GENERAL.—Immediately after a 

criminal arsonist or criminal bomber reg-
isters in the arsonist and bomber registry of 
a jurisdiction, or updates a registration in 
the arsonist and bomber registry of a juris-
diction, an appropriate officer of the juris-
diction shall provide the information in the 
arsonist and bomber registry (other than in-
formation exempted from disclosure by this 
section or the Attorney General) about the 
individual to the entities described in para-
graph (2). 

(2) ENTITIES.—The entities described in 
this paragraph are— 

(A) the Attorney General; 
(B) appropriate law enforcement agencies 

(including probation agencies, if applicable) 
in each area in which the criminal arsonist 
or criminal bomber resides, is an employee, 
or is a student; 

(C) each jurisdiction in which the criminal 
arsonist or criminal bomber resides, is an 
employee, or is a student; and 

(D) each jurisdiction from or to which a 
change of residence, employment, or student 
status occurs. 

(k) ACTIONS TO BE TAKEN WHEN CRIMINAL 
ARSONIST OR CRIMINAL BOMBER FAILS TO 
COMPLY.— 

(1) JURISDICTIONS.—An appropriate officer 
of a jurisdiction shall— 

(A) notify the Attorney General and appro-
priate law enforcement agencies if a crimi-
nal arsonist or criminal bomber fails to com-
ply with the requirements of the arsonist 
and bomber registry of the jurisdiction; and 

(B) revise the arsonist and bomber registry 
of the jurisdiction to reflect the nature of 
the failure. 

(2) ENSURING COMPLIANCE.—If a criminal ar-
sonist or criminal bomber fails to comply 
with the requirements of the arsonist and 
bomber registry of a jurisdiction, an appro-
priate officer of the jurisdiction, the Attor-
ney General, and any law enforcement agen-
cy notified under paragraph (1)(A) shall take 
any appropriate action to ensure compli-
ance. 

(l) DEVELOPMENT AND AVAILABILITY OF 
REGISTRY MANAGEMENT AND WEBSITE SOFT-
WARE.— 

(1) DUTY TO DEVELOP AND SUPPORT.—In con-
sultation with the jurisdictions, the Attor-
ney General shall develop and support soft-
ware to enable jurisdictions to establish and 
operate arsonist and bomber registries and 
Internet sites described in subsection (g). 

(2) CRITERIA.—The software described in 
paragraph (1) shall facilitate— 

(A) immediate exchange of information 
among jurisdictions; 

(B) access over the Internet to appropriate 
information, including the number of reg-
istered criminal arsonists or criminal bomb-
ers in each jurisdiction; 

(C) full compliance with the requirements 
of this section; and 

(D) communication of information as re-
quired under subsection (j). 

(3) DEADLINE.—Not later than 2 years after 
the date of enactment of this Act, the Attor-
ney General shall make available to jurisdic-
tions a fully operational edition of the soft-
ware described in paragraph (1). 

(m) PERIOD FOR IMPLEMENTATION BY JURIS-
DICTIONS.— 

(1) DEADLINE.—A jurisdiction shall imple-
ment this section not later than the later 
of— 

(A) 3 years after the date of enactment of 
this Act; or 

(B) 1 year after the date on which the soft-
ware described in subsection (l) is made 
available to the jurisdiction. 

(2) EXTENSIONS.—The Attorney General 
may make not more than 2 1-year extensions 
of the deadline under paragraph (1) for a ju-
risdiction. 

(3) FAILURE OF JURISDICTION TO COMPLY.— 
For any fiscal year after the expiration of 
the deadline specified in paragraph (1) (in-
cluding any extension under paragraph (2)), 
that a jurisdiction fails to substantially im-
plement this section, as determined by the 
Attorney General, the jurisdiction shall not 
receive 10 percent of the funds that would 
otherwise be allocated for that fiscal year to 
the jurisdiction under subpart 1 of part E of 
title I of the Omnibus Crime Control and 
Safe Streets Act of 1968 (42 U.S.C. 3750 et 
seq.). 

(n) ELECTION BY INDIAN TRIBES.— 
(1) ELECTION.— 
(A) IN GENERAL.—A federally recognized In-

dian tribe may, by resolution or other enact-
ment of the tribal council or comparable 
governmental body, elect to carry out this 
section as a jurisdiction subject to its provi-
sions. 

(B) IMPLEMENTATION.—A federally recog-
nized Indian tribe that, as of the date that is 
1 year after the date of enactment of this 
Act, has not made an election described in 
subparagraph (A) shall, by resolution or 
other enactment of the tribal council or 
comparable governmental body, enter into a 
cooperative agreement to arrange for a juris-
diction to carry out any function of the tribe 
under this section until such time as the 
tribe elects to carry out this section. 

(2) COOPERATION BETWEEN TRIBAL AUTHORI-
TIES AND OTHER JURISDICTIONS.— 

(A) NONDUPLICATION.—A federally recog-
nized Indian tribe subject to this section is 
not required to duplicate functions under 
this section that are fully carried out by 1 or 
more jurisdictions within which the terri-
tory of the tribe is located. 

(B) COOPERATIVE AGREEMENTS.—A federally 
recognized Indian tribe, through cooperative 
agreements with 1 or more jurisdictions 
within which the territory of the tribe is lo-
cated, may— 

(i) arrange for the tribe to carry out any 
function of the jurisdiction under this sec-
tion with respect to criminal arsonists or 
criminal bombers subject to the jurisdiction 
of the tribe; and 

(ii) arrange for the jurisdiction to carry 
out any function of the tribe under this sec-
tion with respect to criminal arsonists and 
criminal bombers subject to the jurisdiction 
of the tribe. 
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(3) LAW ENFORCEMENT AUTHORITY IN INDIAN 

COUNTRY.—Enforcement of this section in In-
dian country, as defined in section 1151 of 
title 18, United States Code, shall be carried 
out by the Federal Government, tribal gov-
ernments, and State governments under ju-
risdictional authorities in effect on the date 
of enactment of this Act. 

(o) IMMUNITY FOR GOOD FAITH CONDUCT.— 
The Federal Government, a jurisdiction, a 
political subdivision of a jurisdiction, and an 
agency, officer, employee, and agent of the 
Federal Government, a jurisdiction, or a po-
litical subdivision of a jurisdiction shall not 
be held liable in any Federal or State court 
for any good faith conduct to carry out this 
section. 

(p) CRIMINAL ARSONIST AND CRIMINAL BOMB-
ER MANAGEMENT ASSISTANCE PROGRAM.— 

(1) IN GENERAL.—The Attorney General 
shall establish and implement a Criminal Ar-
sonist and Bomber Management Assistance 
program (in this subsection referred to as 
the ‘‘Assistance Program’’), under which the 
Attorney General may make grants to juris-
dictions to offset the costs of implementing 
this section. 

(2) APPLICATION.—A jurisdiction desiring a 
grant under this subsection for a fiscal year 
shall submit to the Attorney General an ap-
plication in such form and containing such 
information as the Attorney General may re-
quire. 

(3) INCREASED GRANT PAYMENTS FOR PROMPT 
COMPLIANCE.— 

(A) IN GENERAL.—A jurisdiction that, as de-
termined by the Attorney General, has sub-
stantially implemented this section not 
later than 2 years after the date of enact-
ment of this Act is eligible for a bonus pay-
ment in addition to the amount of a grant to 
the jurisdiction under paragraph (1). The At-
torney General may make a bonus payment 
to a jurisdiction for the first fiscal year be-
ginning after the date on which the Attorney 
General determines the jurisdiction has sub-
stantially implemented this section. 

(B) AMOUNT.—A bonus payment under this 
paragraph shall be— 

(i) if the Attorney General determines that 
the jurisdiction has substantially imple-
mented this section not later than the date 
that is 1 year after the date of enactment of 
this Act, in an amount equal to 10 percent of 
the amount of a grant to the jurisdiction 
under paragraph (1) for the fiscal year in 
which the bonus payment is made; and 

(ii) if the Attorney General determines 
that the jurisdiction has substantially im-
plemented this section after the date that is 
1 year after the date of the enactment of this 
Act, and not later than 2 years after the date 
of enactment of this Act, in an amount equal 
to 5 percent of the amount of a grant to the 
jurisdiction under paragraph (1) for the fiscal 
year in which the bonus payment is made. 

(4) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
the Attorney General to carry out this sub-
section such sums as may be necessary for 
each of fiscal years 2010 through 2014. 

(q) DEFINITIONS.—In this section: 
(1) ARSONIST AND BOMBER REGISTRY.—The 

term ‘‘arsonist and bomber registry’’ means 
a registry of criminal arsonists and criminal 
bombers, and a notification program, main-
tained by a jurisdiction under this section. 

(2) ARSON OFFENSE.—The term ‘‘arson of-
fense’’ means any criminal offense for com-
mitting arson, attempting arson, or con-
spiracy to commit arson in violation of the 
laws of the jurisdiction in which the offense 
was committed or the laws of the United 
States. 

(3) BOMBING OFFENSE.—The term ‘‘bombing 
offense’’ means any criminal offense for com-
mitting a bombing, attempting a bombing, 
or conspiracy to commit a bombing in viola-

tion of the laws of the jurisdiction in which 
the offense was committed or the laws of the 
United States. 

(4) CRIMINAL ARSONIST.—The term ‘‘crimi-
nal arsonist’’— 

(A) means an individual who is convicted 
of an arson offense; and 

(B) does not include a juvenile who is con-
victed of an arson offense unless the juvenile 
was tried as an adult for the arson offense. 

(5) CRIMINAL BOMBER.—The term ‘‘criminal 
bomber’’— 

(A) means an individual who is convicted 
of a bombing offense; and 

(B) does not include a juvenile who is con-
victed of a bombing offense unless the juve-
nile was tried as an adult for the bombing of-
fense. 

(6) CRIMINAL OFFENSE.—The term ‘‘criminal 
offense’’ means a Federal, State, local, trib-
al, foreign, or military offense (to the extent 
specified by the Secretary of Defense under 
section 115(a)(8)(C)(i) of the Departments of 
Commerce, Justice, and State, the Judiciary, 
and Related Agencies Appropriations Act, 
1998 (Public Law 105–119; 10 U.S.C. 951 note)) 
or other criminal offense. 

(7) EMPLOYEE.—The term ‘‘employee’’ in-
cludes an individual who is self-employed or 
works for any other entity, whether com-
pensated or not. 

(8) FIRE SAFETY OFFICER.—The term ‘‘fire 
safety officer’’ means an individual serving 
in an official capacity as a firefighter, fire 
investigator, or other arson investigator, as 
defined by the jurisdiction for the purposes 
of this section. 

(9) FULL REGISTRATION PERIOD.— 
(A) IN GENERAL.—The term ‘‘full registra-

tion period’’ means the period— 
(i) beginning on the later of— 
(I) the date on which an individual is con-

victed of an arson offense or bombing of-
fense; 

(II) the date on which an individual is re-
leased from custody for conviction of an 
arson offense or bombing offense; or 

(III) the date on which an individual is 
placed on parole, supervised release, or pro-
bation for an arson offense or bombing of-
fense; and 

(ii) ending— 
(I) for an individual who has been con-

victed of an arson offense or bombing offense 
for the first time, 5 years after the date de-
scribed in clause (i); 

(II) for an individual who has been con-
victed of an arson offense or bombing offense 
for the second time, 10 years after the date 
described in clause (i); and 

(III) for an individual who has been con-
victed of an arson offense or bombing offense 
more than twice, on the date on which the 
individual dies. 

(B) EXCLUSION OF TIME IN CUSTODY.—Any 
period during which an individual is in cus-
tody shall not be included in determining the 
end of the period under subparagraph (A). 

(10) JURISDICTION.—The term ‘‘jurisdic-
tion’’ means— 

(A) a State; 
(B) the District of Columbia; 
(C) the Commonwealth of Puerto Rico; 
(D) Guam; 
(E) American Samoa; 
(F) the Commonwealth of the Northern 

Mariana Islands; 
(G) the Virgin Islands; and 
(H) to the extent provided in and subject to 

the requirements of subsection (o), a feder-
ally recognized Indian tribe. 

(11) LAW ENFORCEMENT OFFICER.—The term 
‘‘law enforcement officer’’ has the meaning 
given that term in section 1204 of the Omni-
bus Crime Control and Safe Street Act of 
1968 (42 U.S.C. 3796b). 

(12) RESIDES.—The term ‘‘resides’’ means 
the location of the home of an individual or 

other place where an individual habitually 
lives. 

(13) STUDENT.—The term ‘‘student’’ means 
an individual who enrolls in or attends an 
educational institution (whether public or 
private), including a secondary school, trade 
or professional school, and institution of 
higher education. 

By Mr. FEINGOLD (for himself, 
Mr. DURBIN, Mr. TESTER, Mr. 
UDALL, of New Mexico, Mr. 
BINGAMAN, Mr. SANDERS, Mr. 
AKAKA, Mr. WYDEN, Mr. MENEN-
DEZ, and Mr. MERKLEY): 

S. 1686. A bill to place reasonable 
safeguards on the use of surveillance 
and other authorities under the USA 
PATRIOT Act, and for other purposes; 
to the Committee on the Judiciary. 

Mr. FEINGOLD. Mr. President, I am 
pleased today to introduce the Judi-
cious Use of Surveillance Tools In 
Counterterrorism Efforts, or JUSTICE, 
Act of 2009. I have had the privilege of 
working closely on this bill with Sen-
ator DURBIN, as I have on so many of 
these issues over the years, and I wel-
come the support of Senators TESTER, 
TOM UDALL, BINGAMAN, SANDERS, 
AKAKA and WYDEN. I am also pleased 
that the bill has the support of organi-
zations and activists across the polit-
ical spectrum, from former Republican 
Congressman Bob Barr to the Amer-
ican Civil Liberties Union to the Amer-
ican Library Association. 

At the end of this year, three provi-
sions of the USA PATRIOT Act will 
sunset unless Congress acts to reau-
thorize them. In my view, Congress 
should take this opportunity to revisit 
not just those three provisions, but 
rather a broad range of surveillance 
laws enacted in recent years to assess 
what additional safeguards are needed. 

The JUSTICE Act does just that: It 
takes a comprehensive approach to fix-
ing the Patriot Act and the FISA 
Amendments Act, once and for all. It 
permits the government to conduct 
necessary surveillance, but within a 
framework of accountability and over-
sight. It ensures both that our govern-
ment has the tools to keep us safe, and 
that the privacy and civil liberties of 
innocent Americans will be protected. 
Because we can and must do both. 
These are not mutually exclusive 
goals. 

Indeed, the Department of Justice 
just this week acknowledged as much 
in a letter setting forth its views on 
Patriot Act reauthorization. The De-
partment said: ‘‘We also are aware that 
Members of Congress may propose 
modifications to provide additional 
protection for the privacy of law abid-
ing Americans. As President Obama 
said in his speech at the National Ar-
chives on May 21, 2009, ‘We are indeed 
at war with al Qaeda and its affiliates. 
We do need to update our institutions 
to deal with this threat. But we must 
do so with an abiding confidence in the 
rule of law and due process; in checks 
and balances and accountability.’ 
Therefore, the Administration is will-
ing to consider such ideas, provided 
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that they do not undermine the effec-
tiveness of these important authori-
ties.’’ 

I welcome the administration’s open-
ness to potential reforms of the Patriot 
Act and look forward to working to-
gether as the reauthorization process 
moves forward this fall. 

But I remain concerned that critical 
information about the implementation 
of the Patriot Act has not been made 
public—information that I believe 
would have a significant impact on the 
debate. During the debate on the Pro-
tect America Act and the FISA Amend-
ments Acts in 2007 and 2008, critical 
legal and factual information remained 
unknown to the public and to most 
members of Congress—information 
that was certainly relevant to the de-
bate and might even have made a dif-
ference in votes. And during the last 
Patriot Act reauthorization debate in 
2005, a great deal of implementation in-
formation remained classified. This 
time around, we must find a way to 
have an open and honest debate about 
the nature of these government powers, 
while protecting national security se-
crets. 

As a first step, the Justice Depart-
ment’s letter made public for the first 
time that the so-called ‘‘lone wolf’’ au-
thority—one of the three expiring pro-
visions—has never been used. That was 
a good start, since this is a key fact as 
we consider whether to extend that 
power. But there also is information 
about the use of Section 215 orders that 
I believe Congress and the American 
people deserve to know. I do not under-
estimate the importance of protecting 
our national security secrets. But be-
fore we decide whether and in what 
form to extend these authorities, Con-
gress and the American people deserve 
to know at least basic information 
about how they have been used. So I 
hope that the administration will con-
sider seriously making public some ad-
ditional basic information, particu-
larly with respect to the use of Section 
215 orders. 

There can be no question that statu-
tory changes to our surveillance laws 
are necessary. Since the Patriot Act 
was first passed in 2001, we have 
learned important lessons, and perhaps 
the most important of all is that Con-
gress cannot grant the government 
overly broad authorities and just keep 
its fingers crossed that they won’t be 
misused. Congress has the responsi-
bility to put appropriate limits on gov-
ernment authorities—limits that allow 
agents to actively pursue criminals, 
terrorists and spies, but that also pro-
tect the privacy of innocent Ameri-
cans. 

This lesson was most clear in the 
context of National Security Letters. 
In reports issued in 2007 and 2008, the 
Department of Justice Inspector Gen-
eral carefully documented rampant 
misuse and abuse of the National Secu-
rity Letter, NSL, authority by the FBI. 
The Inspector General found—as he put 
it—‘‘widespread and serious misuse of 

the FBI’s national security letter au-
thorities. In many instances, the FBI’s 
misuse of national security letters vio-
lated NSL statutes, Attorney General 
Guidelines, or the FBI’s own internal 
policies.’’ After those Inspector Gen-
eral reports, there can no longer be any 
doubt that granting overbroad author-
ity leads to abuses. The FBI’s appar-
ently lax attitude and in some cases 
grave misuse of these potentially very 
intrusive authorities is attributable in 
no small part to the USA PATRIOT 
Act. That flawed legislation greatly ex-
panded the NSL authorities, essen-
tially granting the FBI a blank check 
to obtain some very sensitive records 
about Americans, including people not 
under any suspicion of wrong-doing, 
without judicial approval. Congress 
gave the FBI very few rules to follow, 
and failed to adequately remedy those 
shortcomings when it considered the 
NSL statutes as part of the Patriot Act 
reauthorization process in 2005. 

The JUSTICE Act, like the bipar-
tisan National Security Letter Reform 
Act that I introduced in the 110th Con-
gress, would finally provide the statu-
tory safeguards needed to protect 
against abuse of NSLs. And it would 
remedy First Amendment violations in 
the NSL statutes that were identified 
last year by the U.S. Court of Appeals 
for the Second Circuit, in a decision 
where Justice Sotomayor participated 
on the panel. 

Specifically, the JUSTICE Act re-
stricts the types of records that can be 
obtained without a court order to those 
that are the least sensitive and private, 
and it ensures that the FBI can only 
use NSLs to obtain information about 
individuals with some nexus to a sus-
pected terrorist or spy. It makes sure 
that the FBI can no longer obtain the 
sensitive records of individuals three or 
four times removed from a suspect, 
most of whom would be entirely inno-
cent. It follows the road map laid out 
by the Second Circuit to make sure the 
gag orders that accompany NSLs do 
not violate the First Amendment. 

It prevents the use of so-called ‘‘exi-
gent letters,’’ which the IG found the 
FBI was using in violation of the NSL 
statutes. It requires additional con-
gressional reporting on NSLs, and it 
requires the FBI to establish a compli-
ance program and tracking database 
for NSLs. And it requires the Attorney 
General to issue minimization proce-
dures for information obtained through 
NSLs, so that information obtained 
about Americans is subject to en-
hanced protections and the FBI does 
not retain information obtained in 
error. 

The JUSTICE Act also fixes Section 
215, one of the most controversial pro-
visions of the Patriot Act and one of 
the three that is subject to the 2009 
sunset. This provision permits the gov-
ernment to obtain court orders for 
Americans’ business records under the 
Foreign Intelligence Surveillance Act; 
it is often referred to as the ‘‘library’’ 
provision, although it covers all types 
of business records. 

On Section 215, the legislation estab-
lishes a standard of individualized sus-
picion for obtaining a FISA business 
records order, requiring that the gov-
ernment be able to demonstrate the 
records have some nexus to terrorism 
or espionage, and it creates procedural 
protections to prevent abuses. The bill 
also ensures robust, meaningful and 
constitutionally sound judicial review 
of both National Security Letters and 
Section 215 business records orders, and 
the gag orders that accompany them. 

The bill also ensures that Americans 
can feel safe in their homes by placing 
reasonable checks on the so-called 
‘‘sneak and peek’’ search warrant pro-
vision of the Patriot Act. It would 
eliminate the overbroad catch-all pro-
vision that allows these searches to be 
used in virtually any criminal case, 
and it would shorten the presumptive 
time limits for notification that the 
search occurred. It also would create a 
statutory exclusionary rule, in recogni-
tion of the strong Fourth Amendment 
interests at stake with regard to this 
extraordinary exception to the usual 
requirement that law enforcement 
knock and announce themselves before 
executing a search warrant. 

The JUSTICE Act also includes a 
number of reasonable safeguards to 
protect Americans’ private commu-
nications. It permits the FBI to use 
roving wiretaps under FISA, but pro-
vides safeguards to protect innocent 
Americans from unnecessary surveil-
lance. It ensures that the FBI does not 
obtain sensitive information about 
Americans’ Internet usage without sat-
isfying an appropriate standard, and 
subjects those authorities, called ‘‘pen 
registers and trap and trace devices’’, 
to new procedural checks. It provides 
new safeguards for the Patriot Act pro-
vision on computer trespass, which al-
lows computer owners who are subject 
to hacking to give the government per-
mission to monitor individuals on their 
systems without a warrant. 

The bill also addresses the FISA 
Amendments Act, FAA, which granted 
the government new, over-expansive 
surveillance authorities and provided 
immunity to any companies that co-
operated with the blatantly illegal 
warrantless wiretapping program that 
went on for more than five years—and 
that the prior administration repeat-
edly misled Congress about. That legis-
lation became law last year over my 
strong objection, but it is not too late 
for Congress to fix it. 

I offered several amendments to the 
FISA Amendments Act on the Senate 
floor—amendments that would have 
helped to make sure that the privacy of 
Americans’ communications are prop-
erly protected. And now those amend-
ments are part of the JUSTICE Act. 

First, the bill would ensure that the 
FISA Amendments Act cannot be used 
to authorize the government to collect 
the content of all communications be-
tween the U.S. and the rest of the 
world. Under the FAA, millions upon 
millions of communications between 
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innocent Americans and their friends, 
families, or business associates over-
seas could legally be collected, with ab-
solutely no suspicion of any wrong-
doing. The JUSTICE Act would ensure 
such bulk collection will never occur. 

Second, the JUSTICE Act would in-
clude a meaningful prohibition on the 
practice of reverse targeting—namely, 
wiretapping a person overseas when 
what the government is really inter-
ested in is listening to an American 
here at home with whom the foreigner 
is communicating. It would do so by re-
quiring the government to obtain a 
court order whenever a significant pur-
pose of the surveillance is to acquire 
the communications of an American in 
the U.S. 

Third, the bill would create potential 
consequences if the government initi-
ates surveillance under the FAA using 
procedures that have not been ap-
proved by the FISA Court, and the 
FISA Court later finds that those pro-
cedures were unlawful. Say, for exam-
ple, the FISA Court determines that 
the procedures were not even reason-
ably designed to wiretap foreigners 
outside the U.S., rather than Ameri-
cans here at home. Under the bill, the 
FISA Court would have the discretion 
to place limits on how the illegally ob-
tained information on Americans can 
be retained and used. 

Fourth, this bill includes a provision 
that will help protect the privacy of 
Americans whose international com-
munications will be collected in vast 
new quantities. On the Senate floor 
last year, I joined with Senator WEBB 
and Senator TESTER to offer an amend-
ment to provide real protections for 
the privacy of Americans, while also 
giving the government the flexibility it 
needs to wiretap terrorists overseas. 
And that amendment is in this bill. 

And finally with respect to the FAA, 
the bill would repeal the grant of im-
munity to any companies that partici-
pated in the illegal NSA wiretapping 
program. Senator DODD was a leader on 
this during debate on the FAA and de-
serves a great deal of credit for draw-
ing attention to this issue. Granting 
immunity seriously undercut our stat-
utory scheme, which relies on both the 
government and the private sector to 
follow the law in implementing surveil-
lance techniques. That is exactly why 
the surveillance laws have long pro-
vided liability protection for compa-
nies that cooperate with a government 
request for assistance, as long as they 
receive either a court order or a certifi-
cation from the Attorney General that 
no court order is needed and the re-
quest meets all statutory require-
ments. But if requests are not properly 
documented, companies are supposed 
to refuse the government’s request, and 
they are subject to liability if they in-
stead decide to cooperate. 

This framework, which has been in 
place for 30 years, protects companies 
that comply with legitimate govern-
ment requests while also protecting 
the privacy of Americans’ communica-

tions from illegitimate snooping. 
Granting companies that allegedly co-
operated with an illegal program the 
retroactive immunity that was in the 
FAA undermines the law that has been 
on the books for decades—a law that 
was designed to prevent exactly the 
type of abuses that occurred. Repealing 
that provision helps bolster the statu-
tory framework that has for so long 
helped to protect the privacy of Ameri-
cans’ communications. 

The JUSTICE Act also provides addi-
tional congressional and judicial over-
sight of the Foreign Intelligence Sur-
veillance Act. It ensures that the FBI 
provides some limited public reporting 
regarding its secret intelligence sur-
veillance authority under FISA. It 
would give courts more authority to 
oversee the process for determining 
whether and how criminal defendants 
against whom FISA-derived evidence is 
being used should get access to the un-
derlying applications and orders so 
they can mount a challenge. 

The last title of the bill simply en-
sures that the law labels as terrorists 
only those people who truly wish to do 
this country harm—not domestic pro-
testers who engage in civil disobe-
dience or people who provide humani-
tarian assistance. 

These concerns are not new. ‘‘Sneak 
and peek’’ searches, the need for rea-
sonable limits on the FBI’s use of rov-
ing wiretaps, access to business 
records, and the overly expansive com-
puter trespass authority were all issues 
I first raised in the fall of 2001 as some 
of the reasons why I believed the PA-
TRIOT Act was flawed and threatened 
fundamental constitutional rights and 
protections. Eight years later, it is 
time to finally get this right. Again 
and again, the previous administration 
requested and the Congress provided 
vast new surveillance authorities with 
minimal checks and balances. Many of 
these new tools were appropriate, and 
passage of this bill would leave in place 
surveillance authorities that are dra-
matically broader than what existed 
prior to 9/11. But what has been miss-
ing—what this bill finally provides—is 
the assurances that these new authori-
ties are tailored to our national secu-
rity needs and subject to proper over-
sight. Every single one of the changes 
in this bill is reasonable, measured and 
justifiable. I urge my colleagues to 
support it. 

Mr. BENNETT (for himself, Mr. 
ENZI, Mr. BUNNING, and Mr. 
CRAPO): 

S. 1688. A bill to prevent congres-
sional reapportionment distortions by 
requiring that, in the questionnaires 
used in the taking of any decennial 
census of population, a checkbox or 
other similar option be included for re-
spondents to indicate citizenship sta-
tus or lawful presence in the United 
States; to the Committee on Homeland 
Security and Governmental Affairs. 

Mr. BENNETT. Mr. President, I am 
pleased to rise today to introduce this 

important legislation, The Fairness in 
Representation Act, with my col-
leagues Senators ENZI and BUNNING. 
Next year’s decennial census will be an 
enormous and expensive effort to com-
plete the constitutionally mandated 
‘‘actual enumeration.’’ I am proud of 
our Census department and the many 
people around the nation that will 
work together to produce what we hope 
and expect will be a fair and accurate 
census. 

Unfortunately, current 2010 Census 
questionnaires lack a critical question: 
Are you a U.S citizen? How are we to 
accurately apportion representation in 
the House of Representatives and the 
Electoral College when no count of 
legal residents exists? Article 1 Section 
2 of the U.S. Constitution mandates 
that a census be taken every 10 years 
expressly for the purpose of appor-
tioning seats in the House of Rep-
resentatives. However apportionment 
is based on each State’s total popu-
lation—including illegal aliens—rel-
ative to the rest of the country. Cur-
rently our census doesn’t give us a 
count of the legal residents of this 
country. In the 1964 Supreme Court rul-
ing, Wesberry v. Sanders the Court 
states that ‘‘The House of Representa-
tives, the [Constitutional] Convention 
agreed, was to represent the people as 
individuals and on a basis of complete 
equality for each voter.’’ By counting 
citizens, legal residents and illegals 
alike, we are in effect eroding the 
power of the vote of those citizens who 
live in areas with fewer non-citizens. 
The large number of non-citizens in a 
district erases the principle of ‘‘one 
man, one vote’’ because it takes fewer 
votes to be elected to Congress. 

The political costs of this broken sys-
tem are great. I have drafted this legis-
lation to require the decennial census 
to include a question regarding citizen-
ship. The legislation will further direct 
the census to make such adjustments 
in the total population figures as may 
be necessary, in order that those who 
are not U.S. citizens or are not law-
fully present in the U.S. are not count-
ed in tabulating population for the pur-
poses of apportionment. Apportion-
ment of congressional seats and the 
Electoral College will be based on the 
legal population, rather than unfairly 
advantaging those communities with 
high illegal populations. I urge my col-
leagues to support this legislation that 
will correct an inexcusable error and 
return our representation system to its 
constitutional roots. 

By Mr. BINGAMAN (for himself 
and Mr. UDALL, of New Mexico): 

S. 1689. A bill to designate certain 
land as components of the National 
Wilderness Preservation System and 
the National Landscape Conservation 
System in the State of New Mexico, 
and for other purposes; to the Com-
mittee on Energy and Natural Re-
sources. 

Mr. BINGAMAN. Mr. President, I am 
pleased to rise today with my colleague 
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Senator TOM UDALL to introduce the 
Organ Mountains-Desert Peaks Wilder-
ness Act. This legislation will des-
ignate approximately 259,000 acres of 
wilderness in Doña Ana County, includ-
ing the iconic Organ Mountains that 
overlook the City of Las Cruces. The 
legislation will also establish two Con-
servation Areas in Doña Ana County— 
the 86,600-acre Organ Mountains Na-
tional Conservation Area on the east 
side of Las Cruces, and the 75,600-acre 
Desert Peaks National Conservation 
Area to the west, which adjoins the 
Prehistoric Trackways National Monu-
ment to its south. 

The Organ Mountains are among the 
many scenic landscapes in Doña Ana 
County that define Southern New Mex-
ico and the rich culture of its people. 
In addition to protecting the viewshed 
of the Organ Mountains from future de-
velopment, this proposal seeks to pre-
serve other important landscapes such 
as the Daña Ana Mountains, Robledo 
Mountains, and the ancient volcanic 
cinder cones and grasslands of the 
Potrillo Mountains. Many visitors also 
come to explore the caves, limestone 
cliffs, and winding canyons of the pro-
posed Desert Peaks National Conserva-
tion Area. 

While the public lands protected by 
this bill are important for their scenic 
and recreational values, they also rep-
resent a valuable economic resource 
for county residents, through ranching, 
hunting, and tourism that takes place 
here. This proposal will preserve 
healthy habitat for game and sensitive 
species; quality grazing land; and cul-
tural resources like petroglyphs and 
historical features. Even those who 
may never visit these areas will benefit 
from their protection by consuming 
the clean water that these major wa-
tersheds provide to the people living in 
the valleys below. 

This proposal is the culmination of 
over 2 years of consensus building ac-
complished by listening to input from a 
broad spectrum of the community. As a 
result, the proposal that has been de-
veloped meets the goals of conserving 
our treasured landscapes in Doña Ana 
County while addressing the valid con-
cerns raised by frequent users of our 
public lands. I would like to take a mo-
ment to mention a couple of important 
changes we have made to the bill based 
on the input we received from the com-
munity to address both border security 
concerns as well as access issues for 
the ranchers who graze cattle in the re-
gion. 

Doña Ana County shares its southern 
border with Mexico, and national secu-
rity issues are always an important 
factor to consider in any legislation 
that involves border counties. For ex-
ample, currently the West Potrillo 
Mountains Wilderness Study Area 
comes as close as a half mile in some 
places from the U.S.-Mexico border, 
which has created challenges for both 
the Department of Interior and the De-
partment of Homeland Security to 
meet the goals of their distinct, yet 

equally important missions. This legis-
lation seeks to provide additional flexi-
bility for Customs and Border Patrol to 
accomplish its mission of border en-
forcement by releasing from Wilder-
ness Study Area status more than 
16,000 acres along the southern border. 
By assisting Border Patrol with its 
mission, the Bureau of Land Manage-
ment will be better suited to meet its 
goals of natural resource protection as 
well. 

With regard to ranching, access to 
water infrastructure is critical in the 
hot climate of southern New Mexico. 
To this end, we worked closely with all 
grazing permittees in the area to en-
sure all roads that lead to water im-
provements, like windmills, solar 
wells, water troughs and pipelines, 
were excluded from new wilderness 
areas. Other major infrastructure, like 
corrals, have also been excluded, and 
the congressional grazing guidelines 
that are referred to in this legislation 
will provide ranchers with the ability 
to use motorized vehicles to maintain 
stock ponds, fences, and other improve-
ments in wilderness areas and to re-
spond to emergencies. It is my belief 
that this approach will allow for the 
protection of these public lands while 
ensuring that ranching will continue. 

My constituents in Doña Ana County 
have long expressed their desire to 
strike a balance between development 
and the preservation of the public 
lands that they grew up enjoying or 
that attracted them to the area in the 
first place. As such, this proposal is 
supported by a wide array of constitu-
encies ranging from conservation and 
sportsmen’s groups, city and county of-
ficials, to the Hispano Chamber of 
Commerce. With enactment of this bill, 
it is my hope that while Doña Ana 
County continues to prosper and grow, 
our unique places will be protected for 
generations to come. I am pleased that 
Senator UDALL has cosponsored this 
bill, and I urge all my colleagues to 
support the passage of this legislation. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1689 
Be it enacted by the Senate and House of 

Representatives of the United States of America 
in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Organ 
Mountains-Desert Peaks Wilderness Act’’. 
SEC. 2. DEFINITIONS. 

In this Act: 
(1) CONSERVATION AREA.—The term ‘‘Con-

servation Area’’ means each of the Organ 
Mountains National Conservation Area and 
the Desert Peaks National Conservation 
Area established by section 4(a). 

(2) MANAGEMENT PLAN.—The term ‘‘man-
agement plan’’ means the management plan 
for the Conservation Areas developed under 
section 4(d). 

(3) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of the Interior. 

(4) STATE.—The term ‘‘State’’ means the 
State of New Mexico. 

SEC. 3. DESIGNATION OF WILDERNESS AREAS. 
(a) IN GENERAL.—In accordance with the 

Wilderness Act (16 U.S.C. 1131 et seq.), the 
following areas in the State are designated 
as wilderness and as components of the Na-
tional Wilderness Preservation System: 

(1) ADEN LAVA FLOW WILDERNESS.—Cer-
tain land administered by the Bureau of 
Land Management in Doña Ana County com-
prising approximately 27,650 acres as gen-
erally depicted on the map entitled ‘‘Potrillo 
Mountains Complex’’ and dated September 
16, 2009, which shall be known as the ‘‘Aden 
Lava Flow Wilderness’’. 

(2) BROAD CANYON WILDERNESS.—Certain 
land administered by the Bureau of Land 
Management in Doña Ana County com-
prising approximately 13,900 acres as gen-
erally depicted on the map entitled ‘‘Desert 
Peaks National Conservation Area’’ and 
dated September 16, 2009, which shall be 
known as the ‘‘Broad Canyon Wilderness’’. 

(3) CINDER CONE WILDERNESS.—Certain 
land administered by the Bureau of Land 
Management in Doña Ana County com-
prising approximately 16,950 acres as gen-
erally depicted on the map entitled ‘‘Potrillo 
Mountains Complex’’ and dated September 
16, 2009, which shall be known as the ‘‘Cinder 
Cone Wilderness’’. 

(4) ORGAN MOUNTAINS WILDERNESS.—Cer-
tain land administered by the Bureau of 
Land Management in Doña Ana County com-
prising approximately 19,400 acres as gen-
erally depicted on the map entitled ‘‘Organ 
Mountains National Conservation Area’’ and 
dated September 16, 2009, which shall be 
known as the ‘‘Organ Mountains Wilder-
ness’’. 

(5) POTRILLO MOUNTAINS WILDERNESS.— 
Certain land administered by the Bureau of 
Land Management in Doña Ana and Luna 
counties comprising approximately 143,450 
acres as generally depicted on the map enti-
tled ‘‘Potrillo Mountains Complex’’ and 
dated September 16, 2009, which shall be 
known as the ‘‘Potrillo Mountains Wilder-
ness’’. 

(6) ROBLEDO MOUNTAINS WILDERNESS.— 
Certain land administered by the Bureau of 
Land Management in Doña Ana County com-
prising approximately 17,000 acres as gen-
erally depicted on the map entitled ‘‘Desert 
Peaks National Conservation Area’’ and 
dated September 16, 2009, which shall be 
known as the ‘‘Robledo Mountains Wilder-
ness’’. 

(7) SIERRA DE LAS UVAS WILDERNESS.— 
Certain land administered by the Bureau of 
Land Management in Doña Ana County com-
prising approximately 11,100 acres as gen-
erally depicted on the map entitled ‘‘Desert 
Peaks National Conservation Area’’ and 
dated September 16, 2009, which shall be 
known as the ‘‘Sierra de las Uvas Wilder-
ness’’. 

(8) WHITETHORN WILDERNESS.—Certain 
land administered by the Bureau of Land 
Management in Doña Ana and Luna counties 
comprising approximately 9,600 acres as gen-
erally depicted on the map entitled ‘‘Potrillo 
Mountains Complex’’ and dated September 
16, 2009, which shall be known as the 
‘‘Whitethorn Wilderness’’. 

(b) MANAGEMENT.—Subject to valid exist-
ing rights, the wilderness areas designated 
by subsection (a) shall be administered by 
the Secretary in accordance with this Act 
and the Wilderness Act (16 U.S.C. 1131 et 
seq.), except that any reference in the Wil-
derness Act to the effective date of that Act 
shall be considered to be a reference to the 
date of enactment of this Act. 

(c) INCORPORATION OF ACQUIRED LAND AND 
INTERESTS IN LAND.—Any land or interest in 
land that is within the boundary of a wilder-
ness area designated by subsection (a) that is 
acquired by the United States shall— 
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(1) become part of the wilderness area 

within the boundaries of which the land is 
located; and 

(2) be managed in accordance with— 
(A) the Wilderness Act (16 U.S.C. 1131 et 

seq.); 
(B) this Act; and 
(C) any other applicable laws. 
(d) GRAZING.—Grazing of livestock in the 

wilderness areas designated by subsection 
(a), where established before the date of en-
actment of this Act, shall be administered in 
accordance with— 

(1) section 4(d)(4) of the Wilderness Act 
(16 U.S.C. 1133(d)(4)); and 

(2) the guidelines set forth in Appendix A 
of the Report of the Committee on Interior 
and Insular Affairs to accompany H.R. 2570 of 
the 101st Congress (H. Rept. 101–405). 

(e) MILITARY OVERFLIGHTS.—Nothing in 
this section restricts or precludes— 

(1) low-level overflights of military air-
craft over the wilderness areas designated by 
subsection (a), including military overflights 
that can be seen or heard within the wilder-
ness areas; 

(2) flight testing and evaluation; or 
(3) the designation or creation of new 

units of special use airspace, or the estab-
lishment of military flight training routes, 
over the wilderness areas. 

(f) BUFFER ZONES.— 
(1) IN GENERAL.—Nothing in this section 

creates a protective perimeter or buffer zone 
around any wilderness area designated by 
subsection (a). 

(2) ACTIVITIES OUTSIDE WILDERNESS 
AREAS.—The fact that an activity or use on 
land outside any wilderness area designated 
by subsection (a) can be seen or heard within 
the wilderness area shall not preclude the ac-
tivity or use outside the boundary of the wil-
derness area. 

(g) POTENTIAL WILDERNESS AREA.— 
(1) ROBLEDO MOUNTAINS POTENTIAL WIL-

DERNESS AREA.— 
(A) IN GENERAL.—Certain land adminis-

tered by the Bureau of Land Management, 
comprising approximately 100 acres as gen-
erally depicted as ‘‘Potential Wilderness’’ on 
the map entitled ‘‘Desert Peaks National 
Conservation Area’’ and dated September 16, 
2009, is designated as a potential wilderness 
area. 

(B) DESIGNATION AS WILDERNESS.— 
(i) IN GENERAL.—On the date on which 

the Secretary publishes in the Federal Reg-
ister the notice described in clause (ii), the 
potential wilderness area designated under 
subparagraph (A) shall be— 

(I) designated as wilderness and as a 
component of the National Wilderness Pres-
ervation System; and 

(II) incorporated into the Robledo Moun-
tains Wilderness designated by subsection 
(a)(6). 

(ii) NOTICE.—The notice referred to in 
clause (i) is notice that— 

(I) the communications site within the 
potential wilderness area designated under 
subparagraph (A) is no longer used; 

(II) the associated right-of-way is relin-
quished or not renewed; and 

(III) the conditions in the potential wil-
derness area designated by subparagraph (A) 
are compatible with the Wilderness Act (16 
U.S.C. 1131 et seq.). 

(h) RELEASE OF WILDERNESS STUDY 
AREAS.—Congress finds that, for purposes of 
section 603(c) of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1782(c)), 
the public land in Doña Ana County adminis-
tered by the Bureau of Land Management 
not designated as wilderness by subsection 
(a)— 

(1) has been adequately studied for wil-
derness designation; 

(2) is no longer subject to section 603(c) 
of the Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1782(c)); and 

(3) shall be managed in accordance 
with— 

(A) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.); 

(B) this Act; and 
(C) any other applicable laws. 

SEC. 4. ESTABLISHMENT OF NATIONAL CON-
SERVATION AREAS. 

(a) ESTABLISHMENT.—The following areas 
in the State are established as National Con-
servation Areas: 

(1) ORGAN MOUNTAINS NATIONAL CON-
SERVATION AREA.—Certain land administered 
by the Bureau of Land Management in Doña 
Ana County comprising approximately 86,650 
acres as generally depicted on the map enti-
tled ‘‘Organ Mountains National Conserva-
tion Area’’ and dated September 16, 2009, 
which shall be known as the ‘‘Organ Moun-
tains National Conservation Area’’. 

(2) DESERT PEAKS NATIONAL CONSERVATION 
AREA.—Certain land administered by the Bu-
reau of Land Management in Doña Ana 
County comprising approximately 75,600 
acres, as generally depicted on the map enti-
tled ‘‘Desert Peaks National Conservation 
Area’’ and dated September 16, 2009, which 
shall be known as the ‘‘Desert Peaks Na-
tional Conservation Area’’. 

(b) PURPOSES.—The purposes of the Con-
servation Areas are to conserve, protect, and 
enhance for the benefit and enjoyment of 
present and future generations the cultural, 
archaeological, natural, geological, histor-
ical, ecological, wildlife, educational, rec-
reational, and scenic resources of the Con-
servation Areas. 

(c) MANAGEMENT.— 
(1) IN GENERAL.—The Secretary shall 

manage the Conservation Areas— 
(A) in a manner that conserves, protects, 

and enhances the resources of the Conserva-
tion Areas; and 

(B) in accordance with— 
(i) the Federal Land Policy and Manage-

ment Act of 1976 (43 U.S.C. 1701 et seq.); 
(ii) this Act; and 
(iii) any other applicable laws. 
(2) USES.— 
(A) IN GENERAL.—The Secretary shall 

allow only such uses of the Conservation 
Areas that the Secretary determines would 
further the purposes described in subsection 
(b). 

(B) USE OF MOTORIZED VEHICLES.— 
(i) IN GENERAL.—Except as needed for ad-

ministrative purposes or to respond to an 
emergency, the use of motorized vehicles in 
the Conservation Areas shall be permitted 
only on roads designated for use by motor-
ized vehicles in the management plan. 

(ii) NEW ROADS.—No additional road shall 
be built within the Conservation Areas after 
the date of enactment of this Act unless the 
road is necessary for public safety or natural 
resource protection. 

(C) GRAZING.—The Secretary shall permit 
grazing within the Conservation Areas, 
where established before the date of enact-
ment of this Act— 

(i) subject to all applicable laws (includ-
ing regulations) and Executive orders; and 

(ii) consistent with the purposes de-
scribed in subsection (b). 

(D) UTILITY RIGHT-OF-WAY UPGRADES.— 
Nothing in this section precludes the Sec-
retary from renewing or authorizing the up-
grading (including widening) of an existing 
utility right-of-way through the Organ 
Mountains National Conservation Area— 

(i) in accordance with— 
(I) the National Environmental Policy 

Act of 1969 (42 U.S.C. 4321 et seq.); and 
(II) any other applicable law; and 

(ii) subject to such terms and conditions 
as the Secretary determines to be appro-
priate. 

(d) MANAGEMENT PLAN.— 
(1) IN GENERAL.—Not later than 3 years 

after the date of enactment of this Act, the 
Secretary shall develop a management plan 
for each of the Conservation Areas. 

(2) CONSULTATION.—The management 
plans shall be developed in consultation 
with— 

(A) State, tribal, and local governments; 
and 

(B) the public. 
(3) CONSIDERATIONS.—In preparing and 

implementing the management plans, the 
Secretary shall consider the recommenda-
tions of Indian tribes and pueblos on meth-
ods for— 

(A) ensuring access to, and protection 
for, traditional cultural and religious sites in 
the Conservation Areas; and 

(B) enhancing the privacy and continuity 
of traditional cultural and religious activi-
ties in the Conservation Areas. 

(e) INCORPORATION OF ACQUIRED LAND AND 
INTERESTS IN LAND.—Any land or interest in 
land that is within the boundary of a Con-
servation Area designated by subsection (a) 
that is acquired by the United States shall— 

(1) become part of the Conservation Area 
within the boundaries of which the land is 
located; and 

(2) be managed in accordance with— 
(A) this Act; and 
(B) any other applicable laws. 
(f) TRANSFER OF ADMINISTRATIVE JURIS-

DICTION.—On the date of enactment of this 
Act, administrative jurisdiction over the ap-
proximately 2,050 acres of land generally de-
picted as ‘‘Transfer from DOD to BLM’’ on 
the map entitled ‘‘Organ Mountains National 
Conservation Area’’ and dated September 16, 
2009, shall— 

(1) be transferred from the Secretary of 
Defense to the Secretary; 

(2) become part of the Organ Mountains 
National Conservation Area; and 

(3) be managed in accordance with— 
(A) this Act; and 
(B) any other applicable laws. 

SEC. 5. GENERAL PROVISIONS. 
(a) MAPS AND LEGAL DESCRIPTIONS.— 
(1) IN GENERAL.—As soon as practicable 

after the date of enactment of this Act, the 
Secretary shall file maps and legal descrip-
tions of the Conservation Areas and the wil-
derness areas designated by section 3(a) 
with— 

(A) the Committee on Energy and Nat-
ural Resources of the Senate; and 

(B) the Committee on Natural Resources 
of the House of Representatives. 

(2) FORCE OF LAW.—The maps and legal 
descriptions filed under paragraph (1) shall 
have the same force and effect as if included 
in this Act, except that the Secretary may 
correct errors in the maps and legal descrip-
tions. 

(3) PUBLIC AVAILABILITY.—The maps and 
legal descriptions filed under paragraph (1) 
shall be on file and available for public in-
spection in the appropriate offices of the Bu-
reau of Land Management. 

(b) NATIONAL LANDSCAPE CONSERVATION 
SYSTEM.—The Conservation Areas and the 
wilderness areas designated by section 3(a) 
shall be administered as components of the 
National Landscape Conservation System. 

(c) FISH AND WILDLIFE.—Nothing in this 
Act affects the jurisdiction of the State with 
respect to fish and wildlife located on public 
land in the State, except that the Secretary, 
after consultation with the New Mexico De-
partment of Game and Fish, may designate 
zones where, and establish periods during 
which, hunting, or fishing shall not be al-
lowed for reasons of public safety, adminis-
tration, the protection for nongame species 

VerDate Nov 24 2008 05:45 Nov 11, 2009 Jkt 079060 PO 00000 Frm 00078 Fmt 0624 Sfmt 0634 E:\RECORD09\RECFILES\S17SE9.REC S17SE9m
m

ah
er

 o
n 

D
S

K
69

S
O

Y
B

1P
R

O
D

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATE S9567 September 17, 2009 
and their habitats, or public use and enjoy-
ment. 

(d) WITHDRAWALS.— 
(1) IN GENERAL.—Subject to valid existing 

rights, the Federal land within the Conserva-
tion Areas, the wilderness areas designated 
by section 3(a), and the approximately 6,300 
acres of land generally depicted as ‘‘Parcel 
B’’ on the map entitled ‘‘Organ Mountains 
National Conservation Area’’ and dated Sep-
tember 16, 2009, including any land or inter-
est in land that is acquired by the United 
States after the date of enactment of this 
Act within such areas, is withdrawn from— 

(A) entry, appropriation, or disposal 
under the public land laws; 

(B) location, entry, and patent under the 
mining laws; and 

(C) operation of the mineral leasing, 
mineral materials, and geothermal leasing 
laws. 

(2) LIMITED WITHDRAWAL.—The approxi-
mately 1,300 acres of land generally depicted 
as ‘‘Parcel A’’ on the map entitled ‘‘Organ 
Mountains National Conservation Area’’ and 
dated September 16, 2009, is withdrawn in ac-
cordance with paragraph (1), except from dis-
posal under the Act of June 14, 1926 (com-
monly known as the ‘‘Recreation and Public 
Purposes Act’’ (43 U.S.C. 869 et seq.)). 
SEC. 6. PREHISTORIC TRACKWAYS NATIONAL 

MONUMENT BOUNDARY ADJUST-
MENT. 

Section 2103(b) of the Omnibus Public 
Land Management Act of 2009 (16 U.S.C. 431 
note; Public Law 111–11; 123 Stat. 1097) is 
amended by striking ‘‘December 17, 2008’’ and 
inserting ‘‘July 30, 2009’’. 
SEC. 7. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated 
such sums as are necessary to carry out this 
Act. 

Mr. UDALL of New Mexico. Mr. 
President, today I join Senator BINGA-
MAN in introducing Organ Mountains- 
Desert Peaks Wilderness Act. The bill 
celebrates and preserves a portion of 
the unique and delicate landscape of 
southern New Mexico. Wilderness and 
conservation areas in Dona Ana and 
Luna Counties will protect a vast num-
ber of archeological sites and riparian 
areas, maintain habitat and migration 
corridors for wildlife, and preserve 
some of the only Chihuahuan Desert in 
the United States. 

Set in the heart of Dona Ana County, 
Las Cruces is New Mexico’s second 
largest city, and growing. The citizens 
of Las Cruces and the surrounding 
communities want to ensure that the 
area will continue to develop in a way 
that preserves the surrounding pristine 
landscapes including the iconic Organ 
Mountains. The Organ Mountains- 
Desert Peaks Wilderness Act is con-
sistent with the city and County’s 
long-term growth plan, and will act to 
maintain growth patterns in a way 
that will allow all citizens to enjoy the 
impressive views and landscapes sur-
rounding Las Cruces. 

The Organ Mountains Wilderness and 
NCA, just one portion of this com-
prehensive legislation, will keep these 
impressive peaks available for the en-
joyment of southern New Mexicans, 
and all who visit the area. This moun-
tain range is strikingly unique and 
gives great character and identity to 
other surrounding landscape and to the 
city of Las Cruces itself. A vast range 

of individual and public and private or-
ganizations came together to work on 
the protection of the Organ Mountains 
and the seven other wilderness areas 
included in the bill. Hunters, anglers 
and conservationists worked with 
ranchers and city and county officials 
to determine what areas were in great-
est need of protection. Nearby military 
facilities worked with the Bureau of 
Land Management on land exchanges 
that are reflected in the bill and will 
benefit the public and military enti-
ties. Recommendations from the Bor-
der Patrol on how to ensure that the 
new wilderness fit into their homeland 
security efforts were incorporated into 
the bill. Years of negotiation and co-
operation have resulted in the legisla-
tion being introduced today. 

In total, the Organ Mountains-Desert 
Peaks Wilderness Act will protect 
421,344 acres of desert landscape includ-
ing 162,270 acres of National Conserva-
tion Area, and 259,071 acres of Wilder-
ness Area. This area of rare and beau-
tiful landscapes will be valued for gen-
erations. From the jagged basalt lava 
flows of the Cinder Cone Wilderness to 
the roaming hawks and scrambling 
javelinas of the Robledo Mountains, 
this unique piece of southern New Mex-
ico has abundant natural value for its 
citizens. 

With this legislation, we build upon 
the work of conservation greats like 
Aldo Leopold, a man who saw the beau-
ty of New Mexico’s untamed wilderness 
lands and sought to preserve them for 
future generations. It was Mr. Leopold 
who said, ‘‘Conservation is a state of 
harmony between men and land.’’ With 
the Organ Mountains-Desert Peaks 
Wilderness Act, we move a step closer 
to achieving that state of perfect har-
mony. I thank Senator BINGAMAN for 
his work to preserve this landscape and 
urge my colleagues to support this im-
portant bill. 

f 

SUBMITTED RESOLUTIONS 

SENATE RESOLUTION 273—COM-
MEMORATING DR. NORMAN 
BORLAUG, RECIPIENT OF THE 
NOBEL PEACE PRIZE, CONGRES-
SIONAL GOLD MEDAL, PRESI-
DENTIAL MEDAL OF FREEDOM, 
AND FOUNDER OF THE WORLD 
FOOD PRIZE 
Mr. HARKIN (for himself, Mr. GRASS-

LEY, Mrs. LINCOLN, Mr. CHAMBLISS, Mr. 
LUGAR, Mr. LEAHY, Ms. KLOBUCHAR, Mr. 
CORNYN, Mr. BROWN, Mr. CONRAD, Mr. 
FRANKEN, Mrs. HUTCHISON, Mr. BAUCUS, 
Mr. CASEY, Ms. STABENOW, Mr. BENNET, 
MR. JOHANNS, Mr. ROBERTS, Mr. NEL-
SON of Nebraska, Mr. COCHRAN, Mr. 
THUNE, and Mrs. GILLIBRAND) sub-
mitted the following resolution; which 
was considered and agreed to: 

S. RES. 273 

Whereas Dr. Norman E. Borlaug was born 
on March 25, 1914, of Norwegian parents on a 
farm in Cresco, Iowa, and was educated in a 
1-room school house throughout grades 1 
through 8; 

Whereas Dr. Borlaug attended the Univer-
sity of Minnesota, where he earned a Ph.D. 
degree in Plant Pathology; 

Whereas, beginning in 1944, Dr. Borlaug 
spent 2 decades in rural Mexico working to 
assist the poorest farmers through a pio-
neering Rockefeller Foundation program; 

Whereas Dr. Borlaug’s research and inno-
vative ‘‘shuttle breeding’’ in Mexico enabled 
him to develop a new approach to agri-
culture and a new disease-resistant variety 
of wheat with triple the output of grain; 

Whereas this breakthrough achievement in 
plant production enabled Mexico to become 
self-sufficient in wheat by 1956, and concur-
rently raised the living standard for thou-
sands of poor Mexican farmers; 

Whereas Dr. Borlaug was asked by the 
United Nations to travel to India and Paki-
stan in the 1960s, as South-Asia and the Mid-
dle East faced an imminent widespread fam-
ine, where he eventually helped convince 
those 2 warring governments to adopt his 
new seeds and new approach to agriculture 
to address this critical problem; 

Whereas, Dr. Borlaug brought miracle 
wheat to India and Pakistan, which helped 
both countries become self-sufficient in 
wheat production, thus saving hundreds of 
millions of people from hunger, famine, and 
death; 

Whereas Dr. Borlaug and his team trained 
young scientists from Algeria, Tunisia, 
Egypt, Jordan, Iraq, Turkey, and Afghani-
stan in this same new approach to agri-
culture, which introduced new seeds but also 
put emphasis on the use of fertilizer and irri-
gation, thus increasing yields significantly 
in those countries as well; 

Whereas Dr. Borlaug’s approach to wheat 
was adapted by research scientists working 
in rice, which spread the Green Revolution 
to Asia, feeding and saving millions of people 
from hunger and starvation; 

Whereas Dr. Borlaug was awarded the 
Nobel Peace Prize in 1970 as the ‘‘Father of 
the Green Revolution’’ and is only 1 of 5 peo-
ple to have ever received the Nobel Peace 
Prize, Presidential Medal of Freedom, and 
Congressional Gold Medal; 

Whereas Dr. Borlaug headed the Sasakawa 
Global 2000 program to bring the Green Rev-
olution to 10 countries in Africa, and trav-
eled the world to educate the next genera-
tion of scientists on the importance of pro-
ducing new breakthrough achievements in 
food production; 

Whereas Dr. Borlaug tirelessly promoted 
the potential that biotechnology offers for 
feeding the world, while also preserving bio-
diversity, in the 21st century when the glob-
al population is projected to rise to 
9,000,000,000 people; 

Whereas Dr. Borlaug continued his role as 
an educator as a Distinguished Professor at 
Texas A&M University, while also working 
at the International Center for the Improve-
ment of Wheat and Maize in Mexico; 

Whereas Dr. Borlaug founded the World 
Food Prize, called by several world leaders 
‘‘The Nobel Prize for Food and Agriculture’’, 
which is awarded in Iowa each October so as 
to recognize and inspire Nobel-like achieve-
ments in increasing the quality, quantity, 
and availability of food in the world; 

Whereas the Senate designated October 16 
as World Food Prize Day in America in 
honor of Dr. Borlaug; and 

Whereas it is written of Dr. Borlaug that 
throughout all of his work he saved 
1,000,000,000 lives, thus making him widely 
known as saving more lives than any other 
person in human history: Now, therefore, be 
it 

Resolved, That— 
(1) the Senate has received with profound 

sorrow and deep regret the announcement of 
the passing of Dr. Norman Borlaug; and 
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